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Message to Members from President, George W. Yancey 


May I urge you to attend our annual meeting at French Lick on the 22nd, 23rd and 
24th of August? Your Executive Committee has selected for the August meeting one of 
the finest and most attractive hotels, a place which is centrally located only a short distance 
from Chicago (bigger and better fair) and from Milwaukee (American Bar Meeting the 
following week). 


We have secured special hotel rates, American plan, for members, friends and guests. 
Reduced rail fares of two cents per mile have been secured. All members will be fur- 
nished identification certificates, which, when signed by a member, will entitle him and his 
family to the reduced rate. For further transportation information see report herein con- 
tained. 


Proposed by-laws, approved by the Executive Committee, will be considered at the 
meeting. Program this year has been so arranged that members will have an opportunity 
to discuss formal addresses, reports of committees, and to initiate for discussion such sub- 
jects and matters as they may see fit. 


To appreciate fully purposes, accomplishments, and value to you of Insurance Coun- 
sel, you should attend the 1934 convention. If you have not already done so, suggest 
that you immediately make your reservation. 


Important that you preserve the Identification Certificate, entitling you 
to reduced railroad transportation, which is enclosed herewith. 
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Report of Transportation Committee 


Special Convention Rates 


AVING been appointed Chairman of a Special Commit- 

tee to seek special railroad rates for those attending 
the meeting of the Association at French L‘ck, as well as 
for those wishing to attend this meeting and also the ses- 
sion of the American Bar Association at Milwaukee in the 
following week, I took up the matter with the Chairman 
of the Central Passenger Association in which French Lick 
is located, and with representatives of the railroads. The 
cooperation of Mrs. Olive G. Ricker, the Executive Secre- 
tary of the American Bar Association, was needed, as to 
some of the rates desired, and, having been requested, wes 
cordially afforded. Our efforts have been very successful’. 


Three special rates have been authorized: 


For the Internat’onal Association, to French Lick and 
return. 


For the American Bar Association, to Milwaukee and 
return. 


For the World’s Fair, to Chicago and return. 


All three of these carry the privilege of going by one 
route and return by any other authorized route, with stop- 
over privileges. both going and returning. 


All of them are based on the same rate of cne and a 
third fare, but vary sl'ghtly in the exact calcu'ation used. 
so that from some points or by some routes of going and 
returning one of these rates will be found slivhtlvy the 
cheaper and in other cases, another of them wil be found 
to be the cheaper. 


They have been authorized by practically all of the Pas- 
senger Associations in the United States and C2nada and 
are therefore available from all points at wh'ch we have 
members. 


However, the International Association rate to French 
Lick and return, has not been authorized by the South- 
eastern Passenger Association, the jurisdiction of which, 
generally speaking, includes all territory south of the Oh'o 
and east of the Mississippi; since in this territory there is 
in effect a rate, for round trip tickets to French Lick, good 
for fifteen days of two cents per mi'e, each way: and 
this is the same rate as the Association rate would be if 
it had been authorized. 


Members from New England and the East, including 
points as far South as Washington, who wish to attend the 
International Association at French Lick but do not w’sh 
also to attend the American Bar Association at Mi'waukee, 
will, in most cases, find it cheapest to use the International 
Association rate. Those from these points who wish to 
attend both conventions can use either the International 
Association rate, specifying return by Chicago, and can at 
Chicago supplement this with a ticket from Chicago to 
M'lwaukee and return; or they can buy a World Fair 
ticket to Chicago, with privilege of going by French Lick, 
with stop-over there on the going trip and supplement this 
with ticket from Chicago to Milwaukee, on the American 
Bar Association rate; or they can use the American Bar 
Association rate, going by French Lick, with stop-over 
there, and returning from Milwaukee by any usual route. 


(When I say that World’s Fair and American Bar Associa- 
tion tickets may be used to French Lick on the going trip, 
I am not sure they can be used actually on to French Lick, 
wh'ch is a few miles off the main lines of travel, but it 
may be that the carriers will require the stop-over at 
Orleans, Ind., or other nearby junction point, and a sep- 
arate ticket bought for the few miles intervening between 
such junction point and French Lick.) 


Members from Chicago territory and nearby points, will 
f'nd it best in most cases to use the International Associa- 
tion rate, since the World’s Fair rate and the American 
Bar rates would not be available for them. 


Members from St. Louis and Cincinnati and points simi- 
larly located in respect of French Lick, intending to go to 
both Assoc‘ations, would best use the American Bar rate 
or the World’s Fair rate. 


Members from the Southeast, going only to the Interna- 
tional Association and return, can use economically the 
ordinary round trip tickets to French Lick. Those from 
this territory going to both conventions wil! find it cheap- 
est and best to use either the American Bar tickets or the 
World's Fair tickets. 


Similar considerations apply to those from the West 
and Southwest as apply to New York and the East. 


The International Assoc‘ation tickets and the American 
Bar Association tickets are sold only on the identification 
certificate plan and require, in some cases at least, valida- 
tion at the convention. These certificates will be mailed 
to the members in the next few days. The rail lines will 
have validation agents at the conventions. Any member 
failing to get his identification certificate and desiring to 
use one, shou'd notify the secretary. 


The convention rates are available to the families of 
members, as well as to members themselves. 


The carriers serving French Lick have promised adequate 
Pullman Service. Spec‘al trains or special through Pullmans 
will probably be run from several points. 


The rates mentioned above are all good in Pullmans. 
Even lower rates, good only in coaches, are in effect from 
many points. 


The net result of your Committee’s advice is, plan your 
trip, including the route or routes you would prefer, and 
a few days before you expect to leave home, take it up 
with your local railroad agent who will inform you as to 
the exact rates, on the three classes of tickets and of the 
privileges and restrictions attaching to each of them and 
if ed special train or Pullman service that may be avail- 
able. 


The privilege of return by different route, and of un- 
limited stop-over, and the very low rates make a'l three 
classes of these t:ckets unusually attractive. 


ArtHur G. Powe, Chairman. 
Harry S. Knicur. 
Lowe tt WHITE. 
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PROGRAM 


International Association of Insurance Counsel 
Convention, French Lick, Ind. 
August 22nd, 23rd and 24th 


AUGUST 21 
8:30 P. M.—Meeting of the Executive Committee. 


AUGUST 22 


9:00 A. M.—Registration of Members and Guests. 
10:00 A. M.—Welcome Address by Hon. Harry McClain, Commissioner of Insur- 
ance, State of Indiana. 
Response by William O. Reeder of St. Louis. 
Address by President George W. Yancey. 
Address by Hon. Paul V. McNutt, Governor of Indiana. 
1:00 P. M.—Adjournment. 
2:30 P. M.—Reconvene. 
(1) Open Forum for discussion of committee reports, and action there- 
on by the Association. 
(2) Reading and consideration of proposed by-laws as published in 
April issue of Insurance Counsel Journal. 
(3) Discussion of any other matters which members may desire to 
bring before the meeting and action thereon by the Association. 
(4) Appointment of Nominating Committee by the President. 
5:00 P. M.—Adjournment. 
8:30 P. M.—Dinner and Dance. 


AUGUST 23 
9:30 A. M.—Address by R. G. Rowe, Vice-President of the Lumbermen’s Mutual 
on a casualty subject. 
Health and Accident, or Life subject by Stanley K. Henshaw, Assistant 
General Counsel of Union Central Life Insurance Co. 
Address by H. Reid DeJarnette on “Determining Casualty Coverage 
in Advance of Trial.” 
1:00 P. M.—Adjournment. 
2:00 P. M.—Golf Tournament (for men). 
Bridge Tournament (for ladies). 
8:30 P. M.—Informal Dinner. 


AUGUST 24 
9:30 A. M.—Address by George Weichelt on “Corporate Suretyship.” 
Address by F. P. Brais, K. C. of Montreal. 
Report of Nominating Committee and election of officers. 
Report of Golf Committee and presentation of trophies. 
1:00 P. M.—Adjournment. 
2:30 P. M.—Meeting of the Executive Committee. 
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Report of the Committee on London Lloyds 


Ar OUR annual convention last year, the at- 
tention of this Association was forcibly drawn to 
the tremendous amount of premiums paid annually 
—principally by banks throughout the country for 
bankers’ blanket bonds—to London Lloyds, which 
is not licensed in any state except Illinois. There 
has been insufficient time since its appointment for 
your committee to make a thorough study of this 
important and difficult problem, but at this time 
we submit the following report: 

The competition of London Lloyds with insurors 
that are licensed to transact business in the various 
states is not a recent development and differs only 
in volume, and in the kinds of insurance written, 
from the competition which licensed insurers have 
sustained from other unlicensed insurers domiciled 
in different states over a long period. In consider- 
ing this subject, it therefore seems desirable to con- 
sider the problem of “unauthorized insurers” rather 
than that of London Lloyds. 

This competition of unauthorized insurers is us- 
ually by those writing specialized lines, or by in- 
surers writing insurance for special groups or se- 
lected risks, and may be due either to the financial 
requirements for admission to other states; to the 
fact that these unlicensed insurers cannot be li- 
censed in other states because of their plan of trans- 
acting business—which they are unwilling to modi- 
fy; or because their charter powers are broader than 
those permitted in other states. On the other hand, 
the refusal to become licensed in other states may 
be entirely because they can obtain sufficient busi- 
ness from these special groups or selected risks 
without being licensed, and in order to do this, they 
invariably offer low rates, which they are able to 
charge, partly because of the saving in taxes and 
other necessary expenses incident to transacting 
business in those states. 

Those insured with these unlicensed insurers are 
usually large concerns—banks, stores and manufac- 
turers—whose premiums run to large amounts. For 
a great many years the states and licensed com- 
panies have sought to prevent or combat this com- 
petition from unlicensed insurers, and laws have 
been enacted, some of which were held unconstitu- 
tional and others, constitutional and _ beneficial 
when enforced. Those held unconstitutional, under 
certain specified conditions, were laws imposing 
taxes or penalties upon the insured, while those 
held constitutional were laws prohibiting persons 
from acting as agents of unlicensed insurers, or aid- 
ing them in the transaction of their business by ad- 
justing losses, inspecting risks, acting as brokers 
for the insured in placing his insurance with unli- 
censed insurers, or otherwise. Under such laws, In- 


surance Departments have ruled that a physician, 
though practicing his profession, can be prevented 
from examining applicants for life insurance in an 
unlicensed insurer. 

A large part of the adjustment of losses for un- 
licensed insurers is done by lawyers who maintain 
that they cannot be prohibited from thus acting 
for unlicensed insurers, upon the theory that to do 
so would prohibit them from “practicing law.” Be- 
cause of the importance of this question, we recom- 
mend that it receive further consideration by your 
committee and that it report its views at a later 
meeting. 

We also recommend that this Association give 
careful consideration to the decisions of the United 
States Supreme Court involving the question of 
taxes and penalties that may be imposed in connec- 
tion with insurance in unlicensed insurers. We 
recommend particularly that consideration be given 
to laws imposing a tax on premiums paid to un- 
licensed insurers “doing business” in a state, as this 
term has been interpreted by the Supreme Court, 
with a requirement that the insured deduct such 
tax and pay the same to the state treasurer. No 
such law has ever been considered by the United 
States Supreme Court and there exists considerable 
difference of opinion as to the constitutionality of 
such law under present decisions. 

Bills have been introduced in Congress, and in 
some of the states, requiring banking institutions of 
that state to place their bonds and other insurance 
with companies licensed in that state. These bills 
have been strenuously opposed by the American 
Bankers Association and also by some of our large 
banks throughout the country, many of which place 
their bonds with London Lloyds. It is estimated 
that these banking institutions pay to London 
Lloyds at least one hundred million dollars per 
annum in premiums on their insurance, on which 
no taxes are paid by Lloyds except to the State 
of Illinois for insurance covering Illinois risks. This 
is a rank injustice, both to the other states and to 
our authorized companies, and we believe that this 
Association should cooperate so far as possible to 
correct this situation. 

Because of the fact that London Lloyds has been 
permitted to be licensed in Illinois on entirely dif- 
ferent conditions than are imposed in New York and 
other states, and under conditions which do not re- 
strict Lloyds in its method of operations, so that 
it can continue to transact business throughout the 
country as it has in the past. both from [Illinois 
and from Montreal and London, and thus continue 


ANNUAL CONVENTION 1934: August 
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to be a menace to companies licensed in the various 
states, we strongly recommend that this Associa- 
tion give careful consideration to this situation, and 
also adopt a resolution requesting the National 
Convention of Insurance Commissioners to make a 
careful investigation of the same to the end that 
appropriate action be taken to eliminate, so far as 
possible, this unfair competition. We also recom- 
mend that each member of this Association com- 
municate with the Insurance Commissioner of his 
state, calling his attention to this situation and par- 
ticularly as it exists in his own state. We also 
recommend that each member cooperate with the 
Insurance Commissioner of his state in the enforce- 
ment of laws prohibiting residents from acting as 
agents of unlicensed insurers, and from aiding them 
in “doing business,” or in carrying out the provision 
of their insurance contracts in their states. If there 


is no satisfactory restrictive law in the state of any 
member, we then recommend that he cooperate with 
his insurance commissioner and the Association of 
Casualty and Surety Executives in obtaining the 
enactment of such restrictive legislation. 

We are firmly of the opinion that if this course 
be followed, much may be accomplished to benefit 
the licensed insurers we represent, as well: as our 
own states and its citizens. 


Hervey J. Drake, Chairman. 
T. M. Battey, Vice-Chairman. 
MIcHaeEL F. CaRNEY. 

WaLTeER L. CLarkK. 

RusseLtt M. KNEPPER. 
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Report of the Casualty Committee 


As THE Mid-Winter Meeting of the Executive 
Committee of the International Association of In- 
surance Counsel, certain Committees were appoint- 
ed with instructions to submit reports at the An- 
nual Convention of the Association in August. 

Among others was a Committee known as the 
Casualty Committee, which has the honor to pre- 
sent herewith its report. 

Several matters of interest to Members of the As- 
sociation handling litigations on casualty claims 
have been before the Appellate Courts of the vari- 
ous States during the past year and your Commit- 
tee deems it advisable to refer briefly to one or two 
of them. 

Practically every automobile policy issued con- 
tains in its exclusion clause a provision that the 
policy does not cover any accident “while any auto- 
mobile or trailer is being driven by any person in 
violation of law as to age, or under the age of four- 
teen years (14) in any event.” 

While this provision seems entirely clear and un- 
ambiguous, Appellate Courts have apparently taken 
opposing views as to its interpretation. 

For example, in the recent case of the Mid West 
Dairy Products Corporation vs. Ohio Casualty In- 
surance Company, decided by the Illinois Supreme 
Court on April 21, 1934, and reported in 190 N. E. 
Rep., the Court said the Illinois Statutes provide 
that no person under fifteen years of age shall drive 
a motor vehicle and that a chauffeur’s license shall 
not be issued to any person under eighteen. An 
insurance policy provided that it would not cover 
loss while the automobile was “operated or used by 


aay person in violation of law as to age, or in 
any event under the age of fourteen years.” 

It was held, “That the policy was ambiguous and 
that the average person would understand it to mean 
that the sole risk excluded was that of operation by 
a child under fifteen years and would not realize 
that the chauffeur statute was also included.” A 
judgment directed for the defendant was reversed 
and the cause remanded. 

On an exactly similar state of facts in the State 
of Maine, a different view was reached in the case 
of Bradley vs. Merchants Mutual Casualty Com- 
pany decided by the United States District Court, 
District of Maine, on May 10, 1934. The policy 
denied liability for the operation of the vehicle if 
the driver was “under the age fixed by law for 
drivers of automobiles, or who is, in any event, 
under the age of fourteen years. The Maine Sta- 
tute prohibited driving at all by persons under fif- 
teen and any person under eighteen from driving 
as a chauffeur. 

It was held where the chauffeur was seventeen, 
the exception in the policy prevented recovery. The 
Court concluded that to apply the fifteen year limit 
of the statute and not the eighteen year limit for a 
chauffeur would do violence to the language and 
purpose of the limitation. 

In the case of Johnson vs. Travelers Insurance 
Company, decided by the Supreme Court of Oregon 
on May 15, 1934, and reported in 32 Pac. Rep. 
(2d) 587 where a policy was issued containing the 
same exclusion clause as to age, a boy of fifteen, 
who had not been licensed, was driving the car 
home from school when an accident happened. A 
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statute fixed the minimum age of fourteen years at 
which a special permit to drive to and from school 
might be obtained. 

It was held that the party must have taken this 
fact into consideration in entering into the contract 
and the insurer was liable. 

These few cases are cited simply to show the 
contradictory attitude taken by Appellate Courts 
regarding the above exclusion. 

It might also be of interest to call attention to 
the fact that the “guests statutes” passed recently 
by several of the States seeking to hold the driver 
of a car harmless where an accident has occurred 
to a passenger, unless gross negligence is shown, 
while on their face seem to be a step forward, are 
in many cases of little help to an attorney defend- 
ing the holder of an automobile policy. 

In nine cases out of ten the trial courts refuse 
to pass upon the question as to whether the negli- 
gence alleged or proven is actually gross negligence 
or not, holding that the degree of negligence is a 
question of fact and should be submitted to the jury. 

It is an almost uncontroverted fact that the aver- 
age jury, when an automobile accident case is sub- 
mitted to them, assumes an insurance company is 
defending the case, and as a matter of general prin- 
ciple awards a verdict for the plaintiff. 

We should, therefore, not rely too strongly on a 
“guest statute,” but should try to build up a defense 
on the merits so strong that the Court will of its 
own volition, direct a verdict for the defendant, or 
a jury will be convinced that little or no negligence 
has been shown on the part of the defendant. 

There is one other point which might be of inter- 
est to attorneys representing a casualty company, 
and that is the question of the possible liability of 
the Company for the full amount of the judgment 
rendered against the insured, irrespective of the 
policy limits. 

This liability has been caused in some instances 
through the acts or omissions of the Attorney hand- 
ling the litigation for the Company in the original 
tort action. 

In most policies the exclusive control of the liti- 
gation is retained by the Company, which agrees to 
investigate the accident, negotiate settlement of the 
claims made on account of an accident, if settle- 
ment is deemed expedient, and to defend any suit 
which might be brought, although the right is given 
to the Company to settle before or during the trial, 
if it thinks it advisable so to do. 

In a few jurisdictions, it has been held where a 
Company has refused to settle a claim for an amount 
within the policy limit and a judgment has resulted 
for a larger sum, that the company is liable for the 
entire amount of the judgment, interest and costs 
on the ground that the failure to settle constitutes 
a breach of an implied duty to make such an ad- 
justment as would be made by an ordinary prudent 


business man. (Kavanaugh vs. General Fire & 
Life Insurance Company. 79 N. H. 186, 106 Atl. 
604. Stowers Furniture Company vs. American In- 
demnity Company, 15 S. W. 2nd, 544, (Texas) 
et al). 

In most jurisdictions, however, it has been held 
that a Company is within its rights when, acting in 
good faith, it refuses to settle a claim for an 
amount within the policy limit, even though at the 
trial of the action a verdict in excess of the policy 
may be recovered. : 

There must be evidence of the good faith of the 
Company, however, in refusing to make the settle- 
ment. 

It has been held that the rejection of an offer of 
settlement without proper investigation of liability 
is both negligence and bad faith and the Company 
is liable for the full amount of the judgment. 

Negligent preparation for trial, failure to raise 
an available defense and failure to appeal have been 
held to render the Company liable for the full 
amount of the verdict, irrespective of its policy 
limits. 

In Aycock Hosiery Mills vs. Maryland Casualty 
Company, 157 Tenn. 559, 11 S. W. 2nd 889, it was 
held that there was negligence in permitting an em- 
ployee to sue at common law; in Attleboro Manu- 
facturing Company vs. Frankford Marine, Accident 
& Plate Glass Insurance Company, 171 Fed. 495 
(Mass.) 240 Fed. 573, failure to preserve vital evi- 
dence by the Company’s attorney was held to be 
negligent and in Anderson vs. Southern Surety 
Company, 107 Kansas 375, 191 Pac. 583, the fail- 
ure to set forth a statutory defense was held to be 
negligent and bad faith on the part of the Com- 
pany’s attorney. 

In McAlleeman vs. Massachusetts Bonding & 
Insurance Company, 219 N. Y. 363, 114, N. E. 
114, it was held that the failure to take an appeal, 
clearly called for, was evidence of negligence. 

For an excellent article on the control of settle- 
ment and litigation by liability insurance, we would 
refer our members to the March, 1934, Edition of 
the Columbia Law Review wherein from pages 511 
to 526 this subject is fully discussed and numerous 
cases on the point are cited. 

These are but a few thoughts which we believe 
may be of interest to some of our members hand- 
ling cases for insurance companies, and we trust 


they may be found helpful. 


GarNER W. DENMEAD, Chairman. 
Jacos ScHNEIDER, Vice-Chairman. 
H. Rust. 

R. G. Rowe. 

H. R. SEMPLE. 
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Guest vs. Host in the Province of Quebec, Canada 


By F. Wrnrretp Hacxetrz, B. A., B. C. L. 
Of Hackett & Co., Advocates 
507 Place d’Armes, Montreal 
(Roman nuinerals indicate footnotes.) 


‘Tn problem of the passenger versus the host is 
one of the perplexing questions with which insur- 
ance companies are confronted, in the Province of 
Quebec and elsewhere, under the caption of Public 
Liability Insurance. Accidents occur and suit is 
brought against the assured by relatives or friends, 
who were passengers at the time. While there is 
infrequently open lack of cooperation sufficient to 
warrant repudiation of liability under the policy, 
the attendant circumstances are such as to create 
manifold difficulties for the adjuster entrusted with 
the claim, or for the lawyer retained for the trial. 

In some jurisdictions a Statute has been passed 
in recent years, prohibiting a guest carried gratui- 
tously in the automobile of another, from suing his 
host for damages in the event of an accident. There 
is no such statute in the Province of Quebec. The 
bulk of the civil law of the Province is contained 
in a Statute of the Legislature called the Civil Code, 
which is amended from time to time, and is largely 
based upon French and Roman law. One of the 
most important and widely invoked provisions of 
the Code is found in Article 1053: 


“Any person capable of discerning right from 
wrong is responsible for the damage caused by 
his fault to another, whether by positive act, im- 
prudence, neglect or want of skill.” 


In addition to the Civil Code, there is also a spe- 
cial law (i) or statute relating to motor vehicles, 
which contains, among other provisions, one per- 
taining to liability, which places the burden of proof 
upon the motorist. The provision reads as follows: 


(ii) “Whenever loss or damage is sustained 
by any person by reason of a motor vehicle on a 
public highway, the burden of proof that such 
loss or damage did not arise through the negli- 
gence or improper conduct of the owner or driver 
shall be upon such owner or driver.” 


It is now generally conceded by the Quebec 
courts that the burden of proof against the motor- 
ist does not operate in favor of the gratuitous pas- 
senger who brings action against his host. Perusse 
vs. Stafford (iii), which is a majority judgment of 
the Court of Appeals, comprising five judges; also 
deBeaudry vs. Duval (iv). 

The passenger being unable to invoke the statu- 
tory burden of proof imposed on the motorist, the 


question then arises: What is the liability of the 
motorist towards his gratuitous passenger? The 
answer to the query was fairly well summed up by 
the late Chief Justice Martin, of the Superior Court, 
Montreal, in his address to the jury; (the jury trial 
in Quebec is the exception and not the rule), in the 
case of Gauthier vs. Pesant (v) tried in the City of 
Montreal in 1925: ‘‘Pesant, the driver, was not her 
(Plaintiff’s), servant or agent, but had sole control 
of the car. She was in the car as a passenger, and 
the Defendants, Pesants, owed her the duty of not 
committing a fault resulting in her injury. They 
were not her insurers. They did not guarantee that 
she would not meet with an accident, but they were 
bound to take reasonable care to see that she did 
not suffer an accident, the care of prudent men, the 
care of a ‘bon pere de famille’—(C. P. R. vs. Smith, 
62 S.C. R. 139).” The words “bon pere de fam- 
ille” literally translated, of course, mean “a good 
father of a family.” 


Justice Bond stated in Garfinkle vs. Eliasoph 
(vi), in which he adopted Chief Justice Martin’s 
summing up to the jury, quoted supra, that: “The 
law’s favorite, the reasonable man—of the Common 
Law—referred to by Justice Masten, in the case of 
Foster vs. Zavitz (vii) was the twin brother of the 
‘bon pere de famille’ of the civil law of Quebec.” 

A number of Quebec decisions relative to passen- 
ger and host have been reported since the late Chief 
Justice Martin summed up to the jury, in which the 
facts differ, but the principles applied have varied 
little. In October, 1930, the late Honorable Mr. 
Justice Archer, of the Superior Court—the trial 
court—held in the case of deBeaudry vs. Duval 
(viii): “A passenger riding gratuitously in an au- 
tomobile does assume certain risks inherent to this 
mode of locomotion, but the negligence and impru- 
dence of the driver of the automobile do not form 
part of these risks.” Furthermore, he held that 
Plaintiff, in order to succeed, must prove fault, 
negligence or want of skill on the part of Defend- 
ant. In this case, the evidence disclosed that the 


(i) R.S. Q. 1925, Ch. 35. 

(ii) R. S. Q. 1925, Ch. 35, Section 53 ss. 2. 

(iii) 43 K. B. 251, confirmed by Supreme Court of 
Canada, C. L. R. 1928. 

(iv) 37 Rev. Leg. 36. 

(v) 64S. C. 48. 

(vi) 51 K. B. 39. 

(vii) 4 D. L. R. Revised Annotations, vol. 1, p. 112. 

(viii) 37 Rev. Leg. 36. 
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driver took the automobile off the asphalt road to 
the right hand side, at night, because another car 
was approaching at high speed, with bright lights, 
and was passing numerous cars proceeding in the 
same direction. The driver was not held blamable 
by His Lordship for leaving the asphalt road, but 
because after he had met the approaching automo- 
bile, and while he was driving at 20 to 25 miles per 
hour, he endeavored to return to the asphalt road, 
which was slippery. To recover the road he stepped 
on the accelerator, but his wheels skidded on the 
edge of the asphalt roadway, resulting in an acci- 
dent. His Lordship found him liable. When there 
was no longer danger of collision, he could have 
taken ordinary precautions to regain the paved 
road, and should have slackened his speed before 
attempting to do so. 

In the case of Larouche vs. Pednault (ix), the 
Court of Appeals, by a majority judgment, reversed 
the judgment of the trial court, which had dismissed 
the action of Plaintiff. The Appeal Court held: 
“That Defendant was proceeding at a speed of 20 
to 25 miles per hour, and upon reaching the turn in 
question slowed down, but not quickly enough, and 
took the turn at 15 miles per hour, when the sta- 
tute provides that turns should not be taken at more 
than 8 miles per hour, upsetting his automobile in 
the left ditch.” 

This accident happened on a gravel road. It was 
in proof that Defendant had acquired his motor car 
but a few months previously; had been in possession 
of a license only three months, and had driven a 
total distance of less than four hundred miles. It 
was also established by Plaintiff’s admission that he 
knew of Defendant’s lack of experience. 

Another interesting case is that of Garfinkle vs. 
Eliasoph (x), which may be of interest to indicate 
what is expected of the host to escape liability. The 
Court of Appeals, by a majority decision, held the 
motorist liable on the following facts. Defendant 
was an experienced driver. His car was practically 
new. There was no other automobile involved in 
the accident. In a curve on a mountain gravel 
road, Defendant suddenly found himself on the left 
side of the right of way. He tried to recover the 
right side, and for some unexplained reason went 
into the ditch at the right side of the road. His 
gratuitous passengers were injured, of whom Plaint- 
iff was one. There was some proof to the effect 
that a tire came off one wheel. 

The Court stated, in rendering judgment: that 
whether the accident had happened because of a 
false maneuver on the part of Defendant, or be- 
cause one of the tires came off without warning, 
there would be liability in any event. In the first 
instance, the accident would have been the result 
of his act and fault, and in the second, the result of 
a defect in the thing under his care, for which he 
was responsible. 


Reference was made at Bar, during the argument 
of this case, to certain American cases, relieving 
the owner of responsibility. The argument was to 
the effect that the guest upon premises or in the 
vehicle of another must take such premises or ve- 
hicle as he finds them, subject to the exception that 
it is the duty of the driver to warn the guest of 
any trap known to him. While reasonable care for 
the safety of Plaintiff commences only when he 
enters the vehicle of the host, the host owes him 
no duty of prior inspection. The guest who enters 
an automobile to take a ride, takes the automobile 
and the driver as he finds them. 

Honorable Mr. Justice Letourneau of the Quebec 
Court of Appeals, commenting upon the presenta- 
tion and argument, with reference to the American 
cases (xi) stated: “Despite the sympathy which 
the Court necessarily feels for the automobile owner 
who has simply wished to render service to his pas- 
senger, there is not even ground for distinction be- 
tween gross fault (faute grave) and very slight fault 
(faute simplement legere)”. 

His Lordship also observes that there is a dis- 
tinction in this respect as between the law in On- 
tario (Common Law), as applied in the case of 
Armand vs. Carr (xii) and the Quebec Article 1053 
quoted supra. 


(ix) 48 K. B. 158. 

(x) 51K. B. 34. 

(xi) (a) O'Shea vs. Lavoy, 185 N. W. 525. Excerpt 
cited: “. .. insofar as the condition of the car was con- 
cerned, the guest takes it as he finds it, subject only to the 
limitation that the owner must not set a trap for him.” 

(b) Cleary vs. Exkart, 210 N. W. 267. Excerpt cited: 
“Plaintiff accepted such hospitality as the host had to offer 
and without considering the car in the condition in which 
it was, and the driver with such limited skill as he had been 
able to acquire.” 

(c) Eastman vs. Sylva, 56 Was. Doc. 285, Pac. 656. Ex- 
cerpt cited: “Where the guest was allowed recoveries where 
the accident resulted from a defective steering apparatus, 
brakes of which the host had actual knowledge, but of 
which he failed to inform his guest, said mechanism having 
performed queerly just prior to the accident.” 

(xii) 1926, 3 D. L. R., 596. The Supreme Court of 
Canada in this case decided: “The duty of a driver of a 
motor car to gratuitous passengers therein is to take such 
care as is reasonable under all the circumstances.” How- 
ever, it is likely that Justice Letourneau had reference to 
the following excerpt from the notes of Chief Justice Anglin 
at p. 596 of the Report: ‘With the utmost respect, we do 
not discern any negligence or fault in what Armand did. 
It may be that in an emergency he did not exercise the 
best possible judgment in returning to the pavement; but 
even that is at least doubtful. If there was any error on 
his part it certainly amounted at the most to nothing more 
than an excusable mistake in judgment and did not in- 
volve any breach of duty owing to his passengers such as 
would predicate a failure to take that care which would 
have been ‘reasonable under all circumstances.’ We regard 
this as the test of responsibility of one who undertakes to 
carry another gratuitously. (Karvis vs. Gallinicos (1917) 
W. N. 323; Harris vs. Perry & Co. (1903) 2 K. B. 219) 
rather than some lower standard which counsel for Appel- 
lant argued is implied in the decision of this court in Night- 
ingale vs. Union Col.iery (1904) 35S. C. R. 65. 
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In the case of Garfinkle vs. Eliasoph, Judge Le- 
tourneau also cites with approval the statement of 
Honorable Mr. Justice Rivard found in a previous 
decision of the same Court, in the case of Langevin 
vs. Beauchemin (xiii), in substance as follows: 
Saving the risks inherent to motor travel and the 
ordinary dangers of the road, which the gratuitous 
passenger implicity accepts, the person transporting 
must answer for faults, facts and acts which have 
not been normally foreseen by the person trans- 
ported, and, therefore, could not have been tacitly 
accepted in advance. Hence, the benevolent driver 
must, undoubtedly, be responsible for the accident 
occasioned by his fault, however slight it be. 


The interpretation of the legal principles con- 
tained in Article 1053 and the Motor Vehicle Sta- 
tute, quoted supra, are now fairly well crystallized 
by the jurisprudence. In a 1933 reported case, 
Mackenzie vs. Myers (xiv), the trial judge held: 
Where the Plaintiff, a guest in an automobile, ac- 
cepts all risks inherent to such a ride, and where 
the accident occurs without any evident fault of the 
driver, the latter cannot be held responsible for 
such accident.” 

It will be noted from the foregoing reference that 
the Quebec Courts refuse to distinguish between 
slight fault and gross fault. There is either fault, 
which is the determining cause of the accident, in 
which event there is liability, or there is no culpable 
fault. 

One of the most recent reported decisions on the 
subject in the case of Parent, et al. and Garneau 
(xv). Defendant accompanied by the two Plaint- 
iffs had spent a week-end at a camp belonging to 
him. There had been some drinking. On the re- 
turn journey, at a place where the road narrowed, 
Defendant thought he saw another automobile ap- 
proaching and drove his car into the ditch. His 
speed was 35 miles per hour. The Court in discuss- 
ing the accident held: It is due to an error in driv- 
ing the automobile, which error certainly was not 
inevitable and constitutes a fault of Defendant; 
fatigue due to certain circumstances which Defend- 
ant admits is no excuse. Rest should have been 
taken before leaving, or at least he should have 
gone slower if necessary. 

The Court in this case discusses whether the re- 
sponsibility of the owner results from a quasi delict 
(quasi tort), in which case liability would be in- 
curred for the slightest fault (levissima culpa). On 
the other hand, the liability, if it arose from a con- 
tract, for instance that of loan or supplying of 
gratuitous services (as distinguished from lease and 
hire of services which might entail safe conduct) 
liability then exists only if the contracting party has 
not carried out his obligations arising from the con- 
tract of supplying gratuitous transportation with 
the care of a “bon pere de famille.” The Court 
seems to arrive at the conclusion that there is a con- 


tract between the gratuitous passenger and the host, 
but whether there be proof of a quasi delict or 
breach of contract on the part of the host, he would 
in either event be liable. It may be well to observe 
here that when the passenger has been injured as 
the result of a collision between the automobile of 
his host and another car, the courts have held as a 
matter of law: that two joint tort feasors, whose 
negligence bring about an accident which causes an 
innocent third party damage, are jointly and sever- 
ally responsible to the third party for the damages 
thus caused (xvi). 

The tort feasors may have their responsibility 
determined by separate action, failing in amicable 
adjustment. 

While the doctrine of contributory negligence is 
applied in the Province of Quebec, the Courts have 
practically refused to give effect to any theory of 
joint venture pertaining to the matter of passenger 
and host. If, however, a case came before our 
courts corresponding in respect of facts to the On- 
tario case of Delaney vs. the City of Toronto (xvii) 
20 O. W. N., where the occupants of the car were 
allegedly intoxicated, it is probable the passenger 
would be construed to have assumed the hazard. 
In consequence the action would probably fail on 
the ground that Plaintiff was a party to the negli- 
gence of the driver, or, in other words, that Plaintiff 
was negligent in assuming the hazard and did not 
act, on his own behalf, as a “bon pere de famille” 
the twin brother of the reasonable man. 

On the point of the duty of the passenger, there 
does not appear to have been any Quebec decisions 
as to the duty of a passenger, in the absence of 
other special circumstances, to keep a lookout, and 
remonstrate against negligence, for instance, exces- 
sive speed. It is not probable that the Court would 
impose such a duty upon the passenger. The ab- 
sence of remonstrance would not be construed as 
tacit acceptance of the hazard. While from a prac- 
tical point of view, the absence of protest would not 
be fatal to Plaintiff’s action in the premises, it 
might enhance its possibilities. 

In conclusion, it may be fairly stated that the 
great weight of authority in the matter of responsi- 
bility in the premises, which frequently bristles 
with difficulties, decrees that the driver-owner of a 
motor vehicle owes to a gratuitous passenger or 


(xii) 44 K. B. at 576. 

(xiv) (1933) 1 D. L. R. 413. 

(xv3 54 K. B. 335. 

(xvi) Napierville Jct. Ry. and Dubois, 1924, C. L. R. 
375.’ This case emanated from the Province of Quebec in 
which the Supreme Court of Canada held: In case of col- 
lision between two vehicles, in consequence of independent 
acts of negligence, of the respective drivers, both directly 
contributing to the accident and to the injury suffered by 
a person having no control over the driver of the vehicle 
in which he was driving both drivers are jointly and sever- 
ally liable. 

20 0. W. N. 


nent 
ving 
is to 
the 
ve- 
that 
t of 
> for 
| he 
him 
ebec 
nta- 
ican 
hich 
pas- 
be- 
ault 
dis- 
On- 
2 of 
053 
cerpt 
con- 
» the 
ited: 
offer 
hich 
been 
Ex- 
here 
atus, 
t of 
ving 
t of 
of a 
such 
low- 
e to 
iglin 
e do 1 
did. 
the 
but 
r on 
nore 
in- 
h as 
ould 
gard 
s to 
17) 
219) 
ypel- 
ght- 


Page 10 


INSURANCE COUNSEL JOURNAL 


July, 1934 


guest, the duty of exercising ordinary care to avoid 
causing him personal injury. He will be held liable 
for the slightest negligence which is the determining 
cause of the accident. It follows that the breach 
of a statutory regulation, if accompanied by an ac- 
cident, is apt to be interpreted as negligence. La- 
rouche vs. Pednault (xviii). The foregoing applies 
to the driver, whether he be owner or not. 


What is the responsibility of the owner who is 
not driving at the moment of the accident? The 
owner would likewise be responsible for the negli- 
gence of his chauffeur, agent or representative. He 
would not be liable if he loaned the car, in good or- 
der, to another who was competent. The owner 
must not be negligent in placing his car under the 
control of an inexperienced driver or incompetent 
person. For instance, if a person loaned his car 
without having knowledge pertaining to the ability 
to drive, and took no trouble to inquire, it might 
be construed as negligence difficult to escape. 


There does not appear to be any difference in 
the responsibility assumed by the host, depending 
upon whether or not the passenger has been in- 
vited by the host, or has asked for a ride himself. 
While it is quite true that the passenger tacitly ac- 
cepts the hazards peculiar to motoring, he does not 
thereby relieve the host of any negligence which 
may be the determining cause of the accident. It 
may be urged that the rule is hard, and that the 
host should not be burdened with added responsi- 
bility, resulting from the fact that he has been hos- 
pitable, which makes it unreasonably difficult for 
him to invite or allow another to occupy a seat in 
his motor vehicle. This is hardly accurate. The 
host, whether he be at the moment a motorist, or 
in pursuit of any other pleasure or activity, is, un- 
der the terms and provisions of Article 1053 of the 
Civil Code, liable for damage caused by his fault 
to another, whether by positive act, imprudence, 
neglect or want of skill. 


ANNUAL CONVENTION 1934: August 
22nd, 23rd and 24th. French Lick, Ind. 


The rule of law applied in Quebec does not im- 
pose a greater responsibility upon the motoring host 
than it does upon any citizen at any time in any 
other pursuit. Yet, it is not other than reasonable 
that when one sees fit to take on a passenger in a 
high-powered swiftly moving machine, the creation 
of the age, knowing full well the dangers and haz- 
ards incidental thereto, unless the driver operates 
the motor car with the required degree of skill, care 
and caution at all times, he must know and must 
be made to realize that he is responsible, although 
he has taken voluntarily into his care, the life and 
safety of a fellow human being. The advent of 
high powered motors has perfected the controlling 
devices of the automotive, and the machine is ade- 
quately equipped for complete and perfect control, 
if operated within the bounds of reason. 

This is the fact that insurers probably could drive 
home with greater results, from the monetary point 
of view, than by protracted litigation when the 
conduct and demeanor of the Assured has not al- 
ways been in keeping with the tenets of law and 
reason, and frequently when the claimants are out 
to make a “good thing” of a misfortune. 

It could be pointed out by the insurer that the 
cost of accidents is reflected in the premium charged 
the Assured; that the rule of jurisprudence estab- 
lished appears to be: that the owner and/or driver 
owes to an invited guest, or to the guest by suf- 
france, the care of a reasonable man (“un bon 
pere de famille”) under all circumstances in the 
operation of his motor vehicle. In consequence, he 
is expected to maintain perfect and complete con- 
trol of the machine by driving it at all times with 
skill and care in proportion to the danger created. 

Montreal, Que., June 20th, 1934. 


(xviii) 48 K. B. 158. 


What is a Compensated Surety, and Why? 


By James A. Drxon of Miami, Fla. 


Taz doctrine of the “compensated surety” is an 
anomoly in the law. At an early date, the doc- 
trine that the surety was the favorite of the law and 
entitled to have his contract construed strictissimi 
juris, became firmly embedded in the decisions. 
Ever since the advent of the corporate surety, the 
courts instinctively have classed the surety with 
its big brothers, the life and fire insurance compan- 
ies, and have applied to its undertakings the rule 
of construction long applicable to life and fire poli- 


cies, i. e., their contracts are construed most strong- 
ly in favor of the insured. But the consciences of 
the courts have been troubled by the logical neces- 
sity of reconciling the two conflicting rules of con- 
struction. 

The rule of construction as applied to fire or life 
insurance policies is merely a particular illustra- 
tion of the general rule that language in a contract 
is construed most strongly against the party pro- 
posing it. Restatement of Contracts, Sec. 236 (d). 
Insurance policies, until comparatively recent times, 
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were unilateral contracts. prepared wholly by the 
insurer in language selected and prepared by the 
insurer. Since the standard form of policy has been 
prescribed by statute or statutory authority, some 
courts have recognized an exception to the general 
rule of construction, and as to such language have 
not applied the rule that ambiguities therein are to 
be resolved in favor of the assured. 1 Couch on 
Insurance, sec. 188 b, n. 36-40 and supplement. 


In the suretyship relation, however, the problem 
has been complicated by the existence of the “favor- 
ite of the law” doctrine, and the desire of the courts 
to assimilate the contracts of a surety company to 
those of insurance companies. Because of the fact 
that both the insurance company and the surety 
company customarily receive a premium for the 
execution of their respective contracts, the courts 
have seized upon this similarity as an excuse, if not 
a reason, for the application of the same rule of 
construction. Hence the widespread adoption of the 
phrase “compensated surety.” 


Upon analysis, however, the problem is not so 
simple as this. The insurance contract is funda- 
mentally a two-party relation, and the only persons 
interested are the insurer and the insured. (The 
rghts of a mortgagee under the standard mortgage 
clause, and the rights of a beneficiary under a life 
policy, are, nevertheless, based on a two-party rela- 
tion, which involves only the problem of the effect 
of a promise from A to B based upon a considera- 
tion furnished by C.) The only consideration for 
the insurer’s promise to indemnify is the payment, 
or the promise to pay. the premium. Since there 
never has been such a thing as a gratuitous or vol- 
untary insurer, and since the only consideration is 
the premium, the courts have never had to distin- 
guish between gratuitous and compensated insurers. 


But the true suretyship contract is a three-party 
arrangement, involving (1) the creditor or obligee, 
(2) the principal and (3) the surety. There are, 
in this relation, always two and sometimes three 
considerations, in the contract sense of the word. 
There is (1) the consideration for the promise of 
the principal to the creditor, (2) the consideration 
passing from the creditor to the surety, and (3) 
sometimes, a consideration passing from the prin- 
cipal to the surety. 

The first consideration, that moving from the 
creditor to the principal, or from the creditor to 
some other person at the request of the principal, 
or from some other person to the principal at his 
request, we are not concerned with here. That is 
simply a question of the general law of contracts. 


The second consideration, that moving from the 
creditor to the surety, is frequently overlooked, 
probably because, as a consideration, it is usually 
only technical. It may be generally referred to as 
the “extension of credit by the creditor to the prin- 


cipal,” although in fact it may be disguised under 
varying appearances. For example, it may be the 
admittance or continuance of an employee or public 
official to or in the privileges and emoluments of 
his job, the assumption of contractural relations 
between property owner and builder, the stay or 
suspension of the creditor’s enjoyment of judicial 
remedies. This species of consideration exists, in 
one form or another, in every binding contract of 
suretyship, and must necessarily so exist, as long 
as the law requires that every legally binding prom- 
ise be supported by consideration. It may there- 
fore be stated that, as a matter of principle, there 
never was any such thing as an “uncompensated” 
surety. 

The third consideration mentioned, that moving 
from the principal to the surety, may or may not 
exist. It is not a prerequisite to the creation of the 
suretyship relation, and this is the same as saying 
that it is a legal accident, and without legal signifi- 
cance or legal consequences. It is, in short, the 
motive, but not the consideration, for the surety’s 
undertaking. In the case of individual sureties, it 
is commonly not present in the relation of surety 
and principal, but it may be present; in the case of 
corporate sureties, it is commonly present, but not 
always. 

The courts have seized upon the existence of the 
third form of consideration in suretyship contracts 
as the occasion if not the reason, for departing 
from the rule of strictissimi juris. Under the coer- 
cion of giving an appearance of logic to this depar- 
ture, and through a desire to assimilate the rule of 
construction to that applicable to insurance policies, 
the courts have emphasized and given a controlling 
effect to a fact which, in this relation, is purely acci- 
dental and without legal significance. We may ask 
whether one who acts from a motive of financial 
gain in becoming a surety should be subjected to a 
harsher rule of law than one who acts from non- 
monetary but perhaps reprehensible motives? It is 
not beyond the reach of imagination to conceive 
that an individual may become surety for another 
for the motive and with the secret or expressed de- 
sire of using his principal as an instrument of re- 
venge upon a hated enemy. 

In decisions relating to the construction of insur- 
ance policies, very little has ever been said about 
the insurer’s being compensated, or about the fact 
that a premium is paid for the contract making any 
difference in the rule of construction to be applied. 
The insurer customarily selects the language of the 
policy, and if that language is ambiguous and there- 
by open to construction, this is the insurer’s fault, 
and the burden of the ambiguity should and does 
fall on him. 


ANNUAL CONVENTION 1934: August 
22nd, 23rd and 24th. French Lick, Ind. 
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If this rule were applied to suretyship contracts, 
no one would have much to complain about. Where 
the surety chooses the language of the bond, and 
hedges his liability about with exceptions, conditions 
and provisos, it is properly construed most strongly 
against him. If the individual surety happens to 
be a cautious and intelligent man and places the 
same limitations upon his contractural undertak- 
ings, why should he not be subject to the same rule 
as a corporation which does the same thing? 


In the days when the corporate surety had not 
been thought of, and when the doctrine that the 
surety was the favorite of the law was in full force, 
no inquiry was ever made as to whether or not the 
individual received compensation or premium for 
becoming surety. He was assumed, without in- 
vestigation (Southern Real Estate Co. v. Bankers 
Surety Co., 184 S. W. (Mo.) 1030), to act solely 
from the noble motives of friendship and disinter- 
ested altruism. At least, modern day courts tell 
us that he acted from such motives (e. g., O’Neal v. 
Kelley, 65 Ark. 550, 47 S. W. 409), even though 
the vast number of cases litigated by such sureties 
would seem to indicate that then, as now, the noble 
bondsman frequently suffered a change of heart 
when called upon to answer for the debt or default 
of his principal. The ingenuity of his counsel in 
those days was primarily responsible for the equita- 
ble doctrines of subrogation, exoneration, contribu- 
tion and indemnity, and the defenses based upon 
the creditor’s interference with the surety’s rights 
thereto. 

A few modern courts, obeying the necessity of 
the logic of the “compensation” doctrine, have held 
that an individual who charges a fee to become 
surety for another, is subject to the same harsh rule 
of construction as the corporate surety. Barton v. 
Title G. & S. Co., 192 Mo. Ap. 561, 183 S. W. 694 


Research has failed to reveal any case where the 
converse situation has been passed upon, i. e., where 
a corporate surety contended for a construction 
strictissimi juris because it has not received a prem- 
ium. In at least one case, failure of the principal 
to pay the premium has been unsuccessfully plead- 
ed as a defense. Mass. Bonding & Ins. Co. v. State, 
127 N. E. (Ind. Ap.) 223. In this case the bond 
was liberally construed in favor of the claimant, 
although it does not appear from the opinion that 
the surety company advanced the argument that its 
failure to get a premium entitled it to be considered 
as a voluntary surety and therefore to a strict con- 
struction of the bond. 

But this situation has doubtless arisen or will 
arise, especially in those states which have statutes 
defining who is an agent and fixing the status of 


agency vel non. See the discussions in Parsons v. . 
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Federal Realty Co., 140 So. 809; Sun Ins. Office 
v. Scott, 284 U.S. 177, 76 L. Ed. 229. 

The courts have given a variety of reasons for 
the distinction between the gratuitous or individ- 
ual surety and the compensated or corporate surety. 
Some of them, together with the cases where the 
reasons find expression, are: 


1. The contracts of a surety company are often 
involved or complex. (U.S. F. & G. Co. v. Poet- 
ker, 180 Ind. 255, 102 N. E. 372; American Guar- 
anty Co. v. Cliff Wood Co., 115 Oh. St. 524, 155 
N. E. 127). But are not the contracts prepared 
by individuals or corporations other than surety 
companies, often involved and complex? Witness 
99-year leases, bond issue deeds of trust, etc. 

2. Premiums are sufficiently high to make the 
business profitable. (Whitestown v. Title Guar- 
anty & Surety Co., 131 N. Y. S. 390, 132 N. Y.S. 
1149, 102 N. E. 1115; Tibbetts v. Mercantile 
Credit Guarantee Co., 75 Fed. 95). Shades of 
Southern Surety, Union Indemnity, National Sure- 
ty, and Independence Indemnity! Also, consult 
the “loss and expense ratios” in The Spectator. This 
is the doctrine of “Soak the nearest rich man!” 

3. The courts would be constantly engaged in 
hearing their technical objections. (Atlantic Trust 
Co. v. Laurinburg, 163 Fed. 690). For what else 
are courts paid than to hear the objections of liti- 
gants? A technicality has been defined as a rule 
of law that is against you. 

4. The contract is entered into for revenue. 
(National Surety Co. v. McCormick, 268 Fed. 185.) 
What contract isn’t? 

5. The surety solicits the execution of the con- 
tract. (Galveston Const. Co. v. Galveston Ry. Co., 
284 Fed. 137.) 

6. The obligee should get the protection he ex- 
pects. (U. S. F. & G. Co. v. Poetker, supra; 
Whitestown v. Title Guaranty & Surety Co., supra; 
Montpelier v. National Surety Co., 112 Atl. (Vt.) 
484, 33 A. L. R. 489.) This would give us a com- 
pletely elastic measure of liability, depending upon 
the expectation of the particular obligee. Even if 
we suppose that the obligee is a standard reason- 
able man, the standard is still elastic, because hind- 
sight changes expectations. 

7. The surety company has superior means and 
facilities. (Atlantic Trust Co. v. Laurinburg, su- 
pra.) More of this below. 

8. The forms of bonds are prepared by the sure- 
ty company. (Topeka v. Federal Union Surety Co., 
213 Fed. 958; American Surety Co. v. Pauly, 170 
U.S. 133, 42 L. Ed. 977, 18 Sp. Ct. 552; Carstairs 
v. American Surety Co., 116 Fed. 449, 187 U. S. 
644, 47 L. Ed. 346, 23 Sp. Ct. 844; American 
Guaranty Co. v. Cliff Wood Co., supra.) 

The first six reasons enumerated are obviously 
unsound in logic and it is discouraging to find re- 
spectable courts relying upon them. 
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The underlying fallacy of the “compensated 
surety” doctrine has been clearly pointed out by the 
Eighth Circuit Court of Appeals in the case of 
Bench Drainage District v. Maryland Casualty Co., 
278 Fed. 67, where it is said: 


“The argument there made by the attorney for 
the drainage district is repeated in his brief; that 
is, the defendant in error, being a compensated 
surety, would not be released from the bond, ex- 
cept to the extent of the damage sustained by 
reason of the increased cost resulting from the 
additional requirement made upon the contractor. 
The bond is a contract between the parties. The 
enforcement of the express terms of the contract 
of suretyship cannot be made to depend upon 
whether the surety is compensated or not. It can- 
not be one contract when the surety is compen- 
sated, and another contract when the ‘surety is 
not compensated. The surety had the right to 
impose such terms as it saw fit before it consented 
to become liable, and the obligee had the right to 
accept or reject such terms. The drainage dis- 
trict required that the bond be presented and ac- 
cepted by it before the contract should become 
effective.” 


Two situations may arise in which the fallacy of 
the doctrine is apparent. 


First, the language of the surety company’s un- 
dertaking may not be selected and proposed by the 
surety company. Instances of this situation are 
bonds given under the Hurd Act (40 U.S. C. A. 
270) and state statutes modeled therefrom, judicial 
bonds, and statutory bonds by contractors in some 
states. Some research has revealed but one case 
where this exception has been recognized. Sturgis 
National Bank v. Maryland Casualty Co., 252 Mich. 
426, 233 N. W. 367. 


Second, the obligee may be itself a surety com- 
pany, and therefore just as competent and skilled 
in the preparation of bonds as the company which 
happens to occupy the position of surety. The 
writer recently had in his office a case where Mary- 
land Casualty Company wrote a fidelity schedule 
bond upon certain employees of another surety 
company. The language was ambiguous, yet it was 
word for word and comma for comma the same as 
that used by the other company in similar bonds 
executed by it. In favor of which or against which 
company should such language be construed? Un- 
fortunately for the enlightenment of the bar on this 
point, the companies settled their differences before 
the case went to trial. Some light on this point is 
thrown by the following cases, relating to re-insur- 
ance agreements: Pacific Mutual Life v. Pacific 
Surety Co., 182 Cal. 555, 189 Pac. 273; Vera Demo- 
crazia Soc. v. Bankers’ National Life, 160 Atl. (N. 
J.) 767. In the case of London Assur. Corp. v. 


Thompson. 170 N. Y. 94, 62 N. E. 1066, an am- 
b'guity in a contract of re-insurance was construed 
most strongly against the reinsured, which was a 
corporation, and in favor of the reinsurer, who was 
an individual. The reason given was that the lan- 
guage of the re-insurance contract was in this case 
selected by the reinsured. 

Although the only logical reason that can be given 
for the “compensated surety” doctrine is that the 
language of the obligation is ordinarily proposed or 
selected by the surety company, a reading of the 
cases leads to the conviction that the real reason 
is an emotional one, and that this emotional reason 
is that the courts feel that the obligee is the under- 
dog in his dealings with the companies, that he does 
not have the same background of experience, the 
same foresight into situations that may later arise, 
the same skill in the handling of legal language, as 
the companies have in their permanent staffs of 
underwriting and legal experts. To some, this atti- 
tude will seem to place a penalty upon ability and 
a premium upon stupidity; to others, it will be- 
speak the soundness of the hearts of our judges. 
The writer will not attempt to say which conclusion 
is right, as these are the views of two conflicting 
schools of philosophy, beyond proof and perhaps 
bottomed in differences between the glandular re- 
actions and balances of the individual. 

The viewpoint of the majority of courts is re- 
vealed in the reluctant admission of the Indiana 
Appellate Court, in the case of Federal Life Insur- 
ance Co. v. Barnett, 71 Ind. Ap. 613, 125 N. E. 
522, 528: 

“Even an insurance company is to be treated and 
dealt with honestly.” 


Report of Entertainment 
Committee 


Burrell Wright, Chairman of the Entertainment 
Committee, reports that he and his committee have 
arranged for an entertainment for Wednesday even- 
ing at the Gorge including a badger fight; a ban- 
quet and floor show for Thursday evening. He 
has also arranged for Brown’s famous place at 
French Lick to be opened. The final report of this 
committee will be announced Wednesday afternoon 
during the convention. 

The following are members of the Entertainment 
Committee: Burrell Wright, Chairman; R. F. 
Baird, Vice-Chairman; Don B. Irwin, Allison E. 
Stuart, Robert C. Enlow, Arthur L. Gillion, Rob- 
ert A. Adams, Henry L. Humrichouser, Floyd E. 
Dix. 


ANNUAL CONVENTION 1934: August 
22nd, 23rd and 24th. French Lick, Ind. 


| 
fice 

for 

vid- 

ety. 

the 

ften 

oet- 

155 

red 

rety 

ness 

the 

sar- 

tile 

of 

Ire- 

sult 

“his 

| in 

rust 

else 
rule 

jue. 

5.) 

‘on- 

ex- 

ra; 

ra; 

m- 
Don 

1 if 

on- 

nd- 

and 

su- 

ire- 

70., 

170 

can 

sly — 


INSURANCE COUNSEL JOURNAL 


July, 1934 


Passenger and Host — Ontario, Canada 


By W. C. Davinson, K. C. 
Lumsden Bldg. 
Toronto, Ontario 


A DECISION of interest to insurers was handed 
down November 3rd, 1933. by the Trial Court, and 
confirmed by judgment of the Appeal Court, ren- 
dered January 8th, 1934. 

Stewart vs. Godwin (1933 O. W. N. p. 712. In 
App. 1934 O. W. N., p. 49). 

Plaintiff was invited by Defendant to drive with 
h‘m and another to Toronto. The evidence showed 
that the three sat in front of a Ford Roadster and 
that the highway, except for some dry spots and 
snow here and there, was covered with a sheet of 
slippery ice. About fifteen miles from Ottawa, 
whilst rounding a curve, Defendant’s car swerved 
and went into the ditch and injured the Plaintiff. 


The Plaintiff made three important admissions: 


1. The speed at which the car was being driven 
for the 15 miles from Ottawa was 35 to 40 miles 
per hour. 

2. He knew the highway was covered with slip- 
pery ice. 

3. When danger appeared, Defendant did everv- 
thing in his power to prevent an accident. 

Fisher, J. A., the Trial Court Judge, held that the 
action should be dismissed with costs. 

The doctrine “volenti non fit injuria” applies. 
Plaintiff was an experienced driver and any experi- 
enced driver knows, and it was only common sense 
to believe, that an emergency might arise at any 


moment and if it did there would be no opportunity 
for the driver to direct the car to safety. 


“The only possible conclusion is, that the 
Plaintiff acquiesced and was content to take a 
chance, and also that the very negligence upon 
which this action was based——excessive speed— 
which Defendant admits—was apparent to the 
Plaintiff for a continuous journey of 15 miles.” 


Dealing with the contention that the passenger 
lacks control over the driver, the Judge said: “It 
has been said in many of these cases that a pas- 
senger has no control over the driver, and that is 
in a measure true, but lack of control is no reason 
for a passenger to remain silent and make no pro- 
test if a driver continues at a reckless speed and 
an accident is likely to happen.” 

“If a passenger does protest and no attention is 
paid, he cannot be charged with negligence as he 
had discharged his duty; no passenger is bound to 
jump from a ing car.” 

Middleton, J. A., delivered an oral judgment for 
the Court of Appeal, dismissing the appeal with 
costs. 

He said that in all cases of this type the funda- 
mental thing was to determine the contractual re- 
lationship of the parties. Plaintiff knew of the risk 
involved and acquiesced in the danger. 

While not agreeing with everything the learned 
trial Judge said, he agreed in the result. 


Report of the Fidelity and Surety Committee of the 
International Association of Insurance Counsel 


Dicasuuce as all the members of your Fidelity 
and Surety Committee, Messrs. Harry Schisler, 
Vice-Chairman, Clapham Murray, Jr., Ralph F. 
Potter, P. E. Reeder and George L. Naught, Chair- 
man, could not conveniently meet in conference, a 
majority of your Committee, after meeting and dis- 
cussion, respectfully presents this report, subject to 
approval of all members of your Committee: 
After deliberating over the many phases of busi- 
ness that could properly merit consideration, your 
Committee concludes that the passage of certain 
laws and the amendment or repeal of certain other 
laws would be most advantageous to the fidelity 


and surety business, and it therefore makes the fol- 
lowing recommendations: 

1. That through proper channels this Associa- 
tion should urge the preparation, introduction and 
support of appropriate bills, in the legislatures of 
all states wherein no procedure for release of sure- 
ties on the bonds of public officials is now pre- 
scribed, providing in such bills the method by which 
such release may be obtained. 

And your Committee further recommends that 
appropriate legislative effort be made to relieve 
sureties on the bonds of public officials from lia- 
bility for loss resultant from the failure of deposi- 
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tories in which such officials have deposited public 
funds. 


2. That suitable legislative effort and procedure 
be urged and supported by this Association for the 
repeal of or for the appropriate amendment of the 
qualifying laws in a number of our states which 
now prescribe for a substantial deposit of securities 
or for the giving of qualifying bonds by insurance 
companies as a condition precedent to the right of 
such companies to conduct business in those states. 


3. That in due course the members of this As- 
sociation be requested to examine into the laws of 
their respective states prescribing taxation against 
surety and casualty companies operating therein 
with the object of bringing about remedial legisla- 
tion which will lighten the present tax burden and 
discourage the levying of special and incidental 
taxes by political subdivisions of states. We strong- 
ly favor a return to a basis of taxation formerly 
adopted by some of our states which prescribed for 
a premium tax in lieu of all other taxation. 


4. That this Association, through its membership 
in the various states, continue the timely and just 
effort for the passage of state laws sufficiently pro- 
hibitive of the special privileges now enjoyed by 
certain foreign insurers that continue to operate 
without observance of our insurance laws, and with- 
out payment of the taxes, fees and: commissions that 
domestic insurance companies must pay. 


Your Committee acknowledges with great appre- 
ciation the interest manifested in and the support 
given by members of this Association since its Con- 
vention in 1933 to one or more federal bills prescrib- 
ing in favor of duly qualified domestic insurance 
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companies as against insurers unqualified under 
our laws. 
GeorcE L. NAuGcHT, 
Chairman, Fidelity and Surety Committee. 
J. Harry ScHISLER, 
Vice-Chairman. 
CLAPHAM Murray, JR. 
F. Porrer. 
P. E. REEDER. 


Report of Golf Committee 


Mr. J. Roy Dickie of Pittsburg, Chairman of the 
Golf Committee, reports that we will have a num- 
ber of trophies to be presented to the successful 
contestants, that the French Lick course is a fine 
test of golf without being too difficult for the aver- 
age player and that it is in very good condition this 
season. The golf tournament will be played on 
Thursday afternoon the 23rd, on the lower course. 

J. Roy Dicxte, Chairman. 

Joun J. McInerney, Vice-Chairman. 
Joun A. LuuHN. 

Rosert M. Nott. 

S. H. Mann, Jr. 


LLOYDS OF LONDON HELD NOT TO BE A 
SURETY COMPANY BY A SOUTH 
DAKOTA COURT 


We are indebted to two of our members, namely, 
T. M. Bailey and Thomas Kirby, of Sioux Falls, 
South Dakota, for securing a decree in which the 
South Dakota Statute is construed and in which the 
Court stated that Lloyds of London is not a surety 
company and that, therefore, a bond written by 
Lloyds cannot be accepted, filed and approved un- 
der the South Dakota law. 


Report of Health and Accident Committee 


Pursuant to the appointment of the undersigned 
as members of an Health and Accident Committee 
of the International Association of Insurance Coun- 
sel, of which appointment we were notified by your 
letter of June 8, 1934, we respectfully submit the 
following preliminary report: 

In accordance with the suggestions in your letter 
we communicated with the executives of a great 
number of companies writing health and accident 
insurance, and the Chairman of the Committee con- 
ferred personally with several such executives, ask- 
ing for practical suggestions which the Association 
might follow and use in behalf of the health and 
accident companies during the ensuing year. In 
answer to our inquiries we have received sugges- 


tions concerning a great diversity of subjects, which 
we submit herewith: 


1. LEGISLATIVE MATTERS. 


A. Legislation inimical to insurance companies. 

(1) Tendency of State legislators to pass laws 
providing for penalty and attorneys’ fees where 
after the company has denied liability suit is filed 
and recovery is had on the policy. 

(Comment.) Comment was made more often in 
regard to this subject than any other, evidencing 
real concern on the part of the companies over the 
tendency of this legislation and the practical diffi- 
culties which the companies are confronted with in 
combatting it. 
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(2) Legislation affecting the rights of the com- 
panies to cancel policies. 

(3) Legislation defining terms used and pre- 
scribing provisions of policies. 


B. FAvoRABLE LEGISLATION. 

(1) Support of proposed laws whereby the con- 
duct of companies in connection with receiving no- 
tices, proofs and making investigation will not con- 
stitute waiver. 

We quote from a letter of Mr. A. DeYoung of 
the London Guarantee & Accident Company, Ltd.: 

“Just as a suggestion, there are some states which 
protect the Company by the enactment of laws such 
as we find exist in New York and Pennsylvania and 
we believe in a few others whereby the acknowledg- 
ment by the Company of receipt of notice, of the 
furnishing of forms for filing proofs of loss or the 
acceptance of such proofs, or the investigation of 
any claims thereunder, shall not operate as a waiver 
of any of the rights of the insurer in the defense 
of any claim arising under the policy. In some 
states the Company has no protection and as a 
matter of fact, under existing conditions the insured 
is at an advantage by delaying notice inasmuch as 
the Company in very many instances must elect to 
throw the claim out for delayed notice and throw 
away any chance of investigating or else take a 
chance on reserving its rights and then investigat- 
ing and having the Court declare the reservation of 
no value. The handling of accident and health 
claims under such conditions is just like playing a 
game of chance. Why the insurance company 
should not be given a full opportunity to make an 
investigation under all circumstances to determine 
the validity of the claim whether notice be given 
early or late, is something which is beyond under- 
standing. After all, it is just as much to the in- 
sured’s advantage as the Company’s that the claim 
be thoroughly investigated. Certainly in the case 
of an honest claimant. Yet, in a great many states, 
perhaps the majority of them, the companies in- 
vestigate a delayed notice claim at peril to them- 
selves. 

“Of course, one way this may be overcome is by 
inserting a clause in the policy somewhat in accord- 
ance with the wording of the Statute which we have 
stated above.” 

C. (Comment.) Inasmuch as the Association 
has a legislative Committee it is the thought of this 
committee that the above suggestions should be 
transmitted to such committee for such action as 
its members see fit. 

2. Tendency of the courts to allow recovery for 
permanent and total disability, or for temporary to- 
tal disability, when insured actually is only par- 
tially disabled. 
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In this connection the following is quoted from 
a letter written by G. J. Cleary, a member of this 
committee: 

“Under most accident and health contracts, in- 
demnity is provided for total disability and for 
partial disability, and in this respect these contracts 
are essentially different from riders on life insur- 
ance policies providing permanent and total dis- 
ability benefits, with no provision for partial dis- 
ability. An analogous situation existed with refer- 
ence to claims and suits involving an interpretation 
of the confining illness provision of health insur- 
ance policies, and in construing contracts which 
provided that the insured should be necessarily and 
continuously confined within doors as a condition 
to the recovery of any indemnity under a health 
contract, there grew out the rule still followed in 
a number of jurisdictions that the insured should 
recover under the confining illness indemnity pro- 
vision, if he were confined to the house in any sub- 
stantial sense, regardless of the fact that he was 
able to and did leave the house regularly and fre- 
quently for any number of a variety of reasons. 
Subsequently health insurance was written on the 
plan which would provide a certain indemnity rate 
for house confinement and another rate for total 
disability when house confinement did not exist, and 
in the more recent cases there has been a disposi- 
tion on the part of the Court to give effect to the 
non-house-confining provision where the facts would 
justify it. 

“We believe some measure of relief might be ob- 
tained if, in the trial of the cases involving claims 
for alleged total disability, emphasis were put on 
the fact that these contracts provide for total and 
partial disability, and if effect is to be given the 
contract, let it be in the application of the partial 
disability indemnity provision on a case of real par- 
tial disability.” 

3. Waiver or estoppel by conduct of agents in 
connection with the execution of policies. 

A. Misstatements in application. 

We quote again from Mr. Cleary’s letter, setting 
out his comment in that regard. 

“T suggest your attention to another situation 
which has probably been encountered by every at- 
torney, who has handled much accident and health 
litigation. In the main this class of business is 
written without medical examination. It is possible 
and frequently happens that an individual suffering 
a serious physical impairment which is not apparent 
to the lay observer, applies for and receives a pol- 
icy on a clear schedule of representations or war- 


ranties in his application, whereas if the true facts 


had been stated in the application, no Company 
would have approved it nor issued a policy. Sub- 
sequently, a painstaking claim investigation dis 
closes a fraud which was not revealed by the super- 
ficial underwriting inspection report, and in resist- 
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ing the claim the Company relies upon the defense 
of fraud. It is surprising to observe the heavy 
percentage of such cases in which such a defense is 
met by the plaintiff with the contention that the 
true facts were disclosed to the agent who solicited 
the application and when that contention is offered, 
even though the testimony of the plaintiff is dis- 
puted by the soliciting agent, it is usually found 
by the jury that the plaintiff acted in good faith. 
Then in most jurisdictions the knowledge of the 
agent is imputed to the insurer, and this defense is 
held to have been waived or it is estopped from 
raising the defense of fraud, and recovery is permit- 
ted. Really, in most cases of this kind, it is the 
Company, not the insured, upon whom the fraud 
has been practiced, because in a great majority of 
such cases, as suggested above, no Company would 
have approved the application and assumed the 
risk. 

“To remedy this situation in cases where the facts 
may justify it, we believe efforts should be directed 
towards a general acceptance and broader applica- 
tion of the doctrine announced in the recent Michi- 
gan case of Henson vs. John Hancock Mutual Life 
Insurance Company, 247 N. W. 102. The impor- 
tant point in the case is the distinction made by the 
Court between those cases of misrepresentation in 
an application where true answers would authorize 
insurance, and the cases where false answers are 
made by the insurance agent to questions which, if 
answered truthfully, would not authorize or war- 
rant the issuance of a policy by any Company.” 

B. (Comment.) It seems to this committee that 
members of this association, in their capacity as 
representatives of insurance companies, can do some 
constructive work in this regard in that whenever 
facts similar to those presenteed in the Michigan 
case are present, serious consideration should be 
given to the advisability of presenting the question 
to the court seriously and emphatically, even though 
there may be adverse ruling on the proposition, with 
the hope that courts may be prevailed upon to modi- 
fy the harsh rule which so often binds the company 
now, and gradually increase the number of states 
where the rule as laid down in the Michigan case is 
followed. 

_4. Modification of terms and provisions of poli- 
cies. 

A. Elimination of confusing, ambiguous and re- 
dundant language. 

B. Adoption of uniform provisions by the com- 
panies generally, especially the language of the in- 
suring clause. 

C. (Comment.) While the committee recognizes 
that competitive conditions are such that the many 
companies writing health and accident insurance 
cannot be prevailed upon to adopt uniform policies, 
yet we believe much constructive work could be 
done by this association in pointing out the handi- 


cap under which the lawyers now work because 
of the diversity of provisions of insurance policies, 
especially in the insuring clause. Lawyers defend- 
ing insurance companies on policy suits in their ef- 
fort to find controlling and persuasive authority, 
are constantly confronted with the fact that the 
language in the various policies can so often be dif- 
ferentiated with the result that a case which should 
be helpful loses its value because of the distinctions 
which can be pointed out in the language used in 
the policies. 

5. Conduct of counsel in defending policy suits. 

A. In connection with the preparation of suits. 

(1) “That regardless of the amount involved, 
defending counsel devote more time in searching 
the law on the particular question involved on which 
there is considerable law in the various states due 
to the years the companies have been writing this 
form. 

(2) That defending counsel prepare their de- 
fense earlier than is their general practice so that 
at the last moment they will not be wiring to the 
home office for various documents and witnesses. 

(3) That when defending an action under poli- 
cies of this type with which they are familiar, that 
they consult with some claim man well versed in 
the practices and procedure in order not to be caught 
by some ruling an insurance commissioner may have 
had made of which they can find no record. 

(4) That defending counsel realize their clients 
are interested in their opinion as arrived at because 
of local conditions and statutes, and that they do not 
hesitate to early give such opinion to their clients 
who must necessarily make the final decision.” 

(Quotation from letter of Oliver R. Beckwith, 
Counsel for the Aetna Life Insurance Company.) 


B. In connection with trial of case. 

(a) In which the position of company on law 
questions is weak and should not be permitted to go 
to trial because of the danger of establishing harm- 
ful precedent. 

The following is quoted from the letter of Wil- 
liam J. Ahearn, Vice-President and General Attor- 
ney for the Great American Indemnity Company: 

“When an attorney represents a Company in a 
suit, it is well to remember that too often in the 
past claims in this branch of the business have got- 
ten into court when the company’s position was 
weak or when it was too much inclined to rely on 
technical defenses, such as the breach of an imma- 
terial representation in the application, or, in cases 
of attempted pro-rate because of more hazardous 
occupational exposure than contemplated, attempt- 
ed to apply a manual classification which would not 
stand up. Home offices may honestly feel with all 
the instincts of claim examiners of long practical 
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experience that a case is unmeritorious but should 
not go to trial unless their defense is strong; other- 
wise as frequently has happened, a dangerous prece- 
dent is set up which has a bad effect on the busi- 
ness generallv. Here is where the attorney, being 
on the ground, may often give good counsel to his 
company, even though he might like to try the case 
and the company evidences a desire to go through 
with it.” 

C. (Comment.) It is suggested that a commit- 
tee of the association which could serve as a clear- 
ing house for the exchange of opinions among coun- 
sel for the companies concerning questions which 
arise in connection with the defense of policy suits, 
would be advisable and would be particularly help- 
ful in avoiding bad precedents being established in 
connection with insurance litigation. If counsel for 
the company should check up with such committee 
the question of the advisability of taking an appeal 
on questions of interest general to the companies, 
the result would be that the companies generally 
who would be affected by the decision in that case, 
would have an opportunity of expressing their judg- 
ment as to whether an opinion of an Appellate Court 
on the particular question should be sought. 

6. Disseminating literature on legal phases of 
various types of health and accident cases. 

Suggestion has been made by several that the as- 
sociation should be the means of provoking discus- 
sion of many law questions that arise in the hand- 
ling of policy suits on behalf of companies, and 
should afford an instrumentality to make available 
such discussion to all parties interested. The In- 
surance Counsel Journal, which has just come into 


existence, we believe will largely meet this demand 
and should prove a very helpful instrumentality. 

7. Time and place of annual meeting of the In- 
ternational Association of Insurance Counsel. 

The suggestion has repeatedly been made that the 


. Association should return to the practice of sched- 


uling its annual meetings in connection with the an- 
nual meeting of the International Claim Associa- 
tion. The reason is given that an opportunity would 
then be afforded for an interchange of ideas and 
experiences between the representatives of the com- 
panies in the home offices who are handling claims 
on behalf of such companies, and the counsel who 
are representing such companies out in the field. 

The foregoing is a reflection of the response re- 
ceived by the Committee in its effort to find out 
in what practical way members of the International 
Association of Insurance Counsel can be of assist- 
ance to accident and health companies. Out of the 
many suggestions made we hope that a definite, 
concrete and practical program may be adopted at 
the coming annual convention. The members of 
the Committee hope to have additional information 
to supply at the annual meeting, as we shall con- 
tinue our efforts to find out in what practical ways 
the members of the Association can be helpful. 


Respectfully submitted, 

HEALTH AND ACCIDENT COMMITTEE. 
CLARENCE F. MERRELL, Chairman. 
A. B. Kevier, Vice-Chairman. 
RoBert RUARK. 

G. J. CLeary. 

Tuomas J. TYNE. 


Report of the Canadian Committee of the International Association of In- 
surance Counsel, Pertaining to the Provinces of British Columbia, 
Alberta and Saskatchewan, Upon the Subjects of— 


(a) Lire INSURANCE 

(b) CasuaLty INSURANCE 

(c) Frre INSURANCE 

(d) AcciDENT AND HEALTH INSURANCE 

(e) FIDELITY AND SuRETY INSURANCE 

({) ComPENSATION AND UNEMPLOYMENT INSUR- 
ANCE 

(g) Lioyp’s or Lonpon 


Ix considering this report, it should be borne in 
mind that the Provinces of British Columbia, Al- 
berta and Saskatchewan, with which it deals, are 
three of six of the Provinces of Canada, each of 
which have adopted a general Insurance Statute 
which might be termed a code, wherein are assem- 


bled all the statutory provisions of general applica- 
tion to insurance, which were formerly contained in 
as many as a dozen different statutes and parts of 
statutes in some of the Provinces. This general 
statute is divided into parts relating to special 
classes of insurance, such as life insurance, accident 
and sickness insurance, fire insurance, automobile 
insurance, and particular groups of insurers, such 
as reciprocal exchanges and unlicensed insurers. It 
also contains general provisions relating to insur- 
ance as a whole, and to all insurers as defined 
therein. 
(a) Lire INSURANCE 

As mentioned above, in each of the Provinces of 
British Columbia, Alberta and Saskatchewan, the 
general insurance statute contains special provisions 
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mand ™ relating to life insurance, which constitute a com- 
y. prehensive code relating to that subject. However, 
e In. difficulty has been experienced by insurers in cases 
where the preferred beneficiary under the policy is 
t the under disability due to insanity, lunacy or other- 
-hed. @ wise, inasmuch as by law the insured can, with cer- 
» an-@ tain minor exceptions, only borrow from the insurer 
ocia- on the security of the policy with the consent of 
ould @ the preferred beneficiary, consequently, if the bene- 
and ficiary is not sui juris, his consent cannot be ob- 
com. tained. and consequently the loan cannot be ob- 
aims @ tained. This works hardship on the parties to the 
who @ contract, including the insurer, who is powerless to 
d. be of service to the policyholder. In many cases the 
» ree fy Policy is being maintained by the insured for and 
out the proceeds of the desired Joan are required for 
ond the maintenance of the beneficiary. It is suggested 
sistt that in such cases the insured should, by legislation, 
the be permitted to apply to the Court for leave to 
aed borrow on the policy, and that the Court should 
d at @ “rect the insurer to pay the proceeds into Court to 
a the credit of the beneficiary, or to such other official 
tion 25 the Court may designate. Amending legislation 
coal to give effect to the foregoing is a matter which 
sav should receive early attention. 

j Of recent years, life insurers have been hindered 
in prompt claim settlements by the provisions of the 
“Succession Duty Act” of British Columbia, which 

TEE. @ virtually made insurers collectors of succession du- 
n. ties by providing that no insurance moneys subject 
to duty (over and above a certain percentage of the 
face value of the policy) should be paid to any per- 
son until the insurer had collected the duty thereon. 
This made it necessary for insurers, prior to the pay- 
ment of any claim, to obtain from the Minister of 
Finance a certificate that, in the particular case, all 
duties had been paid to the Government, with the 
[n= fe consequent delay which this brought about. This 
i year, however, at the last session of Parliament, the 
1a, @ ‘Succession Duty Act” has been amended in such 
a way that no liability or duty is now imposed upon 
life insurers in respect of the payment of succession 
duties by reason only of the payment by or on be- 
ica- @ half of insurers of moneys payable under a policy 
| in of insurance, regardless of the amount of the moneys 
of @ so paid and regardless also of to whom such moneys 
ral may be paid. In other words, life insurers are now, 
cial by virtue of this amendment, permitted to pay 
ent their claims with impunity. Notwithstanding this, 
vile it is found that many of the life insurers in British 
ich Columbia still continue to require that, as a condi- 


tion precedent to the payment by them of death 
claims, a succession duty clearance certificate shall 
first be obtained from the Government. This is a 
misconception of the law that should at once be 
rectified, because not only is it detrimental to the 
interests of the insurers in delaying claim payments 
and requiring unnecessary procedure to be under- 
taken by beneficiaries, but it renders insurers fol- 


lowing such a practice liable to legal proceedings at 
the suit of the beneficiary. It is recommended 
therefore that all life insurers should be notified 
accordingly. 

(b) Casuatty INSURANCE. 

It is proposed to treat this subject under three 
separate headings, each of which requires special 
comment, which are as follows: (1) Automobile 
Insurance, (2) Boiler Insurance, (3) Burglary In- 
surance. 

(1) Automobile Insurance. There are today in 
force in every Province of Canada except the Pro- 
vince of Quebec, new uniform statutes with respect 
to contracts of automobile insurance, embodying the 
so-called Financial Responsibility Law, similar in 
principle to the bill sponsored in the United States 
by the American Automobile Association, known 
as “The A. A. A. Bill,” which has been adopted in 
over twenty states in that country. In British Co- 
lumbia this legislation has been in force since the 
first of September, 1932. The latest statistics in- 
dicate that its result has, on the whole, been satis- 
factory, and the concensus of opinion is that it rep- 
resents a step in the right direction and a tremen- 
dous improvement upon the former Acts. | 

Passenger Hazard. Statistics show that claims by 
passengers approximate 30 per cent of all automo- 
bile public liability claims, and claims paid to pas- 
sengers approximate 50 per cent of all public lia- 
bility losses. It is therefore apparent that the pas- 
senger risk is one against which the insuring auto- 
mobile operator will be naturally desirous of pro- 
tecting himself. The new legislation above referred 
to provides that the insurer shall not be liable for 
guest passenger claims unless such coverage is ex- 
pressly extended by an endorsement for an addi- 
tional stated premium. Draftsmen of the Act an- 
ticipated that such coverage would only be extended 
in special cases. In practice, however, the public, 
upon hearing that the companies, after the legisla- 
tion first came into force, were only charging an 
additional premium of 50c for such an endorsement, 
and realizing the desirability of the coverage, asked 
for it, and most of the policies issued today are so 
endorsed. Later on, the charge for this coverage 
was increased from 50c to $2.00, which is the pres- 
ent rate, but claim experience indicates that the 
proper premium charge for the passenger hazard 
should be $7.50. It seems, therefore, that the prob- 
lem arising out of the passenger hazard is one for 
solution by proper rating, based upon adequate sta- 
tistical information as to experience, rather than 
resorting to legislation such as that which has been 
enacted this year in the Province of Alberta, where- 
by suits by passengers for injury against the driver 
or owner of a motor vehicle are prohibited. If the 
object of such legislation as the latter is to dispense 
with the necessity of insuring against passenger 
hazard, it need only be pointed out that unless simi- 
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lar statutes are passed in the other Provinces of 
Canada and States in the Union, the operator of a 
motor vehicle entering into any territory where the 
passenger hazard has not been so legislated against 
will still find himself liable to claims by passengers, 
arising in such territory: In particular should leg- 
islation such as this be guarded against in British 
Columbia, where so-called contributory negligence 
law is in force, because. although by virtue of the 
latter statute two drivers in collision might be found 
equally at fault, a claim for an injured passenger 
in one car against his driver being barred, he would 
perforce seek and obtain recovery in full against 
the other driver, who in fact was only partly to 
blame. It is strongly urged, therefore, that any at- 
tempt to introduce legislation in British Columbia 
similar to that recently enacted in Alberta with re- 
- to passenger claims should be strenuously op- 


Contributory Negligence Legislation. In British 
Columbia there is a “Contributory Negligence Act,” 
which is a replica of the “Maritime Conventions 
Act” originally passed in England in relation to 
shipping. This Act came into force in this Province 
in 1925 and has not been amended since. It does 
not interfere with the so-called doctrine of ultimate 
negligence. This whole subject, however, has had 
the consideration of a committee on Comparative 
Legislation and Law Reform of the Canadian Bar 
Association, which has submitted a draft Act to 
that Association, with the suggestion that it should 
be made a uniform Act in Canada, and with the 
recommendation that for this purpose it be forward- 
ed to the Commissioners on Uniformity of Legisla- 
tion in Canada. Such draft Act contains provisions 
limiting its scope to actions for damages arising 
out of the use of automobiles, providing for contri- 
bution between joint tort-feasors, and doing away 
with the doctrine of ultimate negligence. 

Onus of Proof of Negligence. In British Colum- 
bia the burden of proof is upon the person seeking 
to recover damages from another by reason of that 
latter’s negligence. However, in some of the Pro- 
vinces of Canada, legislation has been passed where- 
by it is provided that, when loss or damage is sus- 
tained by another person by reason of a motor 
vehicle upon a highway (other than cases of colli- 
sion between motor vehicles, or personal injury ac- 
tions brought by passengers) the onus of proof that 
such loss or damage did not arise through the neg- 
ligence or improper conduct of such owner or driver 
shall be upon the owner or driver. It will be seen 
that such ‘legislation is primarily directed to cases 
of injuries to pedestrians on highways, but it is sub- 
mitted that it is wrong in principle and discrimina- 
tory. A bill containing even more drastic provi- 


ANNUAL CONVENTION 1934: August 
22nd, 23rd and 24th. French Lick, Ind. 


sions was recently introduced in the British Parlia- 
ment. It is urged that any attempt to introduce 
legislation of a similar character in British Colum- 
bia should be strenuously opposed. 

Limitation of Actions. In British Columbia, the 
Statute of Limitations is a replica of the ancient 
statute of James I. in England, and difficulty has 
naturally been experienced in applying the wording 
of a statute passed in those ancient times to the 
present day action for personal injuries arising out 
of an automobile collision. It is clear that a claim 
for property damage arising out of such a case can 
be brought at any time within six years from the 
happening of the event, but some doubt has been 
expressed by eminent authorities as to whether the 
time within which a personal injury action can be 
brought is four or six years. In any event it is 
submitted that the present period of limitation is 
too lengthy, works a hardship upon insurers, and 
should be shortened in conformity with legislation 
already in force in some of the other Provinces of 
Canada, whereby actions, whether for personal in- 
jury or property damage, must be brought within 
one year from the date the claim arose. 

Qualification of Drivers. It is submitted that 
consideration should be given to bringing into effect 
more stringent requirements as to the skill and quali- 
fications of applicants for licenses to drive auto- 
mobiles, as a means of reducing claim losses. Al- 
ready in some Provinces and States legislation has 
been passed in this respect, but here in British Co- 
lumbia, although by statute it is provided that a 
license is only to be issued upon the Superintendent 
being satisfied as to the fitness and ability of the 
applicant to operate motor vehicles, in actual prac- 
tice a large number of persons obtain drivers’ li- 
censes who are not well skilled or properly qualified 
to operate a motor vehicle, to the detriment of in- 
surers and the public. 

(2) Borter INSURANCE. 

In British Columbia, the writing of boiler insur- 
ance is at present stifled, due to the provisions of 
the “Boiler Inspection Act,” which requires that 
boiler owners must have annual inspections made 
of their boilers by government inspectors, and pay 
for the cost of such inspections. In certain other 
Provinces of Canada it has been provided that the 
certificates of inspection of licensed insurers will be 
accepted by the Government in lieu of the certifi- 
cates of government inspectors, with the result that 
in those Provinces a considerable and profitable 
business has been transacted in this class of insur- 
ance. In this Province, however, by virtue of the 
above provisions, the latest government statistics 
show that, of 26 companies licensed to transact 
boiler insurance, a total of only approximately 
$28,000.00 in premiums was paid for boiler insur- 
ance for the entire year of 1933. Early this year 
the government was presented with a petition signed 
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by some 300 boiler owners of the Province, asking 
that the “Boiler Inspection Act” be amended to 
provide that the certificates of inspection of licensed 
insurers would be accepted in lieu of the certificates 
of government inspectors, but, although the matter 
was given some consideration before and during the 
last session of Parliament, no action was taken by 
the government towards amending the act in ques- 
tion. It has been pointed out by the insurers con- 
cerned that the cost of government inspections now 
required under the act are in most cases equivalent 
to, and in some cases even greater than, the prem- 
ium rates quoted by the insurance companies to pro- 
cure complete insurance coverage against loss or 
damage to property against the boiler owner’s prop- 
erty, plus indemnity against legal liability and 
property damage, and including one internal in- 
spection and two external inspections annually by 
the insurer’s inspector. It is suggested in this con- 
nection that representations to the government be 
renewed on behalf of all insurers concerned, with a 
view to having the present act amended as afore- 
said, the result of which would be to open up a 
wide and profitable line of insurance. 


(3) INSURANCE. 


As regards the area of Greater Vancouver, which 
comprises almost one-half the population of British 
Columbia; the situation, so far as burglary insur- 
ance is concerned, has been unsatisfactory. In the 
past two years the premium rate has almost doub- 
led, and the policies now being issued offer very 
much more restricted coverage than formerly. 
analysis of the situation reveals that, in comparison 
with other centers, the average losses are higher and 
recoveries are lower, the latter being almost negligi- 
It is suggested that insurers can themselves 
contribute materially towards increasing the amount 
of recoveries by invoking the machinery provided 
by law for the restitution of stolen property and for 
compensation for the loss of property. In this con- 
nection the attention of insurers is directed to Sec- 
tions 1048 and 1050 of the Canadian Criminal 
Code, and to the necessity of proceeding promptly 
to enforce their rights in the matter. 


Casualty Insurance in General. In Canada. fire 
insurers avail themselves of the services of a Do- 
minion-wide bureau, which investigates losses, the 
circumstances surrounding the same, compiles in- 
formation pertaining thereto and notes all signifi- 
cant facts that tend to make the insured an unde- 
sirable risk. This data is available to insurers, and 
is of the greatest value to fire underwriters. It 
therefore performs a very important service, and 
it is recommended that casualty insurers should 
form a similar bureau, or alternatively have the 


services of the above-mentioned bureau extended to 
casualty lines. 


(c) Frre INSURANCE. 

In the Provinces of British Columbia, Alberta 
and Saskatchewan, and indeed in all the Provinces 
of Canada except Quebec, the provisions respecting 
contracts of fire insurance are uniform, and compre- 
hensive statutory conditions are annexed to and 
form part of the policy of insurance. 

A situation adverse to insurers, not only in fire, 
but also in casualty lines, results from the absence 
of any statutory requirements for the qualification 
of insurance agents. In consequence, totally un- 
qualified persons obtain insurance agents’ licenses, 
and without any adequate knowledge of the cover- 
age extended by the policies which they are seeking 
to sell or of the business of insurance generally, 
create serious difficulties for both the insurers and 
the insuring public by misrepresenting to the ap- 
plicants for insurance the coverage afforded by 
policies, by obtaining inadequate or wrong infor- 
mation in the application for insurance, and by 
wrongly advising applicants as to the type of pro- 
tection which they should buy. It is recommended 
that legislation should be enacted similar to that 
which is already in force in some of the States of 
the Union, whereby prospective insurance agents 
are required to pass examinations and otherwise be- 
come duly qualified in the business of insurance as 
a condition precedent to obtaining a license. 

Very satisfactory results in the way of sales pro- 
motion have been experienced by a Canadian asso- 
ciation of life insurance underwriters by way of 
newspaper, magazine and pamphlet advertising, cal- 
culated to make the public, not merely insurance- 
minded, but conscious of the necessity for adequate 
insurance protection. It is suggested that a similar 
association, comprised of fire and casualty under- 
writers, would have equally beneficial results, and 
its activities might be enlarged to include advertis- 
ing designed to reduce losses by safety campaigns, 
etc. 


(d) AccipENT AND HEALTH INSURANCE. 


Here again the general insurance act applies, and 
there are uniform statutory conditions annexed to 
and forming part of all accident and sickness poli- 
cies. There are, however, no standard forms of 
policies, and consequently competition is keen, with 
new forms of policies frequently making their ap- 
pearance. Recently there has been some agitation 
for government health insurance, although no defi- 
nite steps have been taken in that direction. It is 
recommended that insurers should be alive to op- 
pose such legislation, but it seems that this class of 
insurance in particular is one in which the public, 
through the medium of some such association as 
aforementioned, should be educated as to the bene- 
fits and inexpensiveness of accident and sickness 
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coverage afforded by insurance companies, so as to 
offset any device for government intervention in 
the way of state health insurance operated on simi- 
lar lines to the “Workmen’s Compensation Act,” 
which would exclude insurers from the field. The 
loss ratio on this class of insurance has increased 
slightly during the past few years, but latest gov- 
ernment statistics show an improvement over the 
preceding year, and the situation as a whole is fair- 
ly satisfactory in this respect. 


(e) AND SuRETY INSURANCE. 

While insurers in these lines come within the gen- 
eral provisions of the above-mentioned general in- 
surance statute, the forms of policies are not stand- 
ard, and no statutory conditions are required to be 
annexed thereto. This business in British Colum- 
bia as a whole is on a satisfactory basis, with no 
particular problems confronting insurers at the mo- 
ment. 


(f) COMPENSATION AND UNEMPLOYMENT IN3UR- 
ANCE. 

Each of the Provinces of British Columbia, Al- 
berta and Saskatchewan has a Workmen’s Compen- 
sation Act, which pertains to the great majority of 
classes of employment, with the result that there is 
very little of this class of insurance written in these 
Provinces. There is no unemployment insurance in 
any of the Provinces. 


(g) Lioyp’s or Lonpon. 

In the Province of British Columbia, Lloyd’s non- 
marine underwriters do business in the Province as 
unlicensed insurers, their operations coming within 
the provisions of the general insurance statute relat- 
ing to unlicensed insurers. It is submitted that the 
provisions as to unlicensed insurers are altogether 
inadequate and ineffective, inasmuch as the only 
tax required to be paid to the Provincial Govern- 
ment is of an amount equal to 5 percent of the 
premium paid or payable, and such tax is payable, 
not by the unlicensed insurer but by the insured, 
who, at the time of effecting insurance with the un- 
licensed insurer, is required forthwith to make a re- 
turn thereof to the Superintendent of Insurance and 
pay the aforementioned tax. There are also certain 
provisions as to the enforcement of payment of the 
tax, which are quite inadequate and ineffective, and 
undoubtedly there is a large proportion of insur- 
ance effected with unlicensed insurers in this Pro- 
vince on which no tax is paid to the Provincial Gov- 
ernment. It is submitted that unlicensed insurers 
should not be permitted to carry on business in the 
Province at all, and that all insurers desiring to 
transact business in this territory should be required 
to become regularly licensed and to maintain the 
usual deposit. Anything short of this would appear 
not merely to be ineffective to control unlicensed 
insurers, but be prejudicial to the regularly licensed 
companies, who maintain deposits, offices and in- 


vestments in the territory in which they do busi- 
ness. 


In GENERAL. 


It is to be observed that while there has been 
some attempt in Canada at statutory uniformity of 
legislation pertaining to insurance the laws of the 
various Provinces of Canada are still far from uni- 
form, and further, that the law on co-related sub- 
jects, such, for example, as the law of negligence 
which vitally affects casualty companies, differs so 
widely in the different Provinces that each must 
necessarily have its own individual problems with 
which to contend. Under these circumstances, it 
is strongly recommended that insurers should em- 
ploy in each Province a person for the purpose of 
looking after the interests of all insurers, not only 
by keeping informed of court decisions, contem- 
plated legislation, conditions or practices which may 
prove detrimental to insurers, but by conveying to 
insurers the full import of such court decisions, con- 
templated legislations, decisions or practices, so 
that due and concerted action may be taken where 
necessary. This system of appointing one person 
in each territory for the above purpose, it is sub- 
mitted, is infinitely preferable to the present meth- 
od whereby insurers endeavor to function through 
a number of associations throughout the country. 
Particularly is some such system necessary in a 
Province such as British Columbia, where, accord- 
ing to the last report of the Superintendent of In- 
surance, out of a total of 293 licensed insurers, only 
two companies have their head office in British 
Columbia, and of the remainder 122 have their 
head offices in the United States, 71 in other parts 
of Canada, 65 in Great Britain, and the balance in 
foreign countries. There are, therefore, virtually 
no executives or general counsel of insurers resi- 
dent in the territory, and the need for someone 
well qualified to represent all insurers as aforemen- 
tioned is apparent. 

The report appended hereto pertains to the Pro- 
vince of Alberta, and has been compiled by Mr. 
Sydney Wood, of the firm of Wood, Buchannan & 
McDonald, of Edmonton, Alta., and a member of 
our Association, to whom the Committee is in- 
debted. 


Respectfully submitted, 
BY THE COMMITTEE, 
Per L. St. M. Du Moutin, Vice-Chairman. 
F. Hackett, Chairman. 
L. St. M. Du Mou ttn, Vice-Chairman. 
E. K. K. C. 
J. C. H. Dussautt, K. C. 
W. C. Davipson, K. C. 


ANNUAL CONVENTION 1934: August 
22nd, 23rd and 24th. French Lick, Ind. 


July, 1 


RE! 


Lire 
Legis 
underw 
firm be 


CASUAI 
Legis 
practice 
needs r 
by the 
which « 
Ther 
by reas 
red ris! 
under 
claims 
acted 
the res 
tion ar 
gree in 
bring t 
Legi 
senger 
person 
vince i 
ties un 
in diff 
uniforr 
der wh 
to cor 
work ji 
ence al 
ian Ba 
The 
own tc 
it is d 
with ¢ 
Provin 

create 
Legisle 
where 
obviat 
large 
the an 
tion o 
suranc 
might 
tion cl 

The 
precia 
the lik 
of tra’ 
dents 

The 
under 
out ne 
scious’ 


ust 


July, 1934 


INSURANCE COUNSEL JOURNAL 


Page 23 


REPORT COVERING THE PROVINCE 
OF ALBERTA 
Lire INSURANCE. 

Legislation is adequate and effective, placing the 
underwriting, sale and adjustment of policies on a 
firm basis. 

CASUALTY INSURANCE. 

Legislation adequately covers policies and the 
practice in this regard is pretty well defined, but 
needs revision from time to time. This is covered 
by the Superintendents of Insurance Conference, 
which deals with these problems. 

There is some tendency in the selection of risks 
by reason of competition to underwrite non-prefer- 
red risks, which can be avoided by the companies 
under a system of agency participation in favorable 
claims experience. The Province has recently en- 
acted Financial Responsibility Laws in line with 
the rest of Canada, which has improved the situa- 
tion and the underwriters’ problems to some de- 
gree in aiding to weed out undesirable risks and to 
bring them to light. 

Legislation here has recently eliminated the pas- 
senger hazard, no action being possible by such a 
person against his driver. This is the only Pro- 
vince in Canada with this law and suggests difficul- 
ties under which companies labor by different laws 
in different Provinces in the Dominion. Lack of 
uniformity of legislation is one of the problems un- 
der which insurers labor and some company agency 
to correct this is imperative, although excellent 
work is being done through the Insurance Confer- 
ence and the Uniformity Committee of the Canad- 
ian Bar Association. 

The companies require some organization of their 
own to suggest and overlook proposed litigation as 
it is difficult to do business in various Provinces 
with different laws with a policy common to all 
Provinces. 

High claims-consciousness and large court awards 
create the usual problem here on claim settlements. 
Legislation is needed for the settlement of claims 
where liability is admitted by the companies to 
obviate the necessity of going to trial, involving 
large costs on the sole ground of the adequacy of 
the amount to be awarded. There is some sugges- 
tion of a compulsory arbitration clause in the In- 
surance Act to take care of this situation and th’‘s 
might work out very much the same as the arbitra- 
tion clause in fire policies. 

The companies labor under a public lack of ap- 
preciation of traffic problems, careless driving, and 
the like, and a stricter definition and enforcement 
of traffic problems is indicated to cut down acci- 
dents and thus prevent claims. 

There is a definite public feeling that payments 
under casualty insurance should be automatic with- 
out negligence, which creates not only a claims-con- 
sciousness but a view antagonistic to insurers if 


liability is denied or a claim paid lower than the 
claimant’s own estimate. 

The law of negligence being so wide in its scope 
that it is difficult to ascertain definitely the as- 
sured’s liability in any accident case, it is there- 
fore very difficult to set up reserves for claims for 
this reason. Payments of losses for identical injur- 
ies vary a great deal too much and there seems to 
be from the companies’ viewpoint no standard or 
anticipation even of approximate amounts of 
claims. Companies find difficulty in defining clear- 
ly their liability under the law of negligence, which 
whilst being incapable of strict definition as ap- 
plied to claims yet requires from the company view- 
point, before casualty insurance can settle down, a 
greater degree of codification or clarity. This some- 
times tends to payment of ex gratia claims or to 
settlement at higher figures than the injuries would 
appear to justify. 

Some sort of agency representing the insurance 
business as a whole is required in each Province 
to study casualty legislation and casualty claims 
as well as traffic problems as losses by reason of the 
lack of clear definition of the above mentioned fac- 
tors are at a pitch now where covers must be re- 
stricted or rates increased. 

The public estimation of rates is such that there 
will be difficulty in increasing the rates. There- 
fore greater unity among companies through some 
organization specially selected for the above pur- 
pose is required. 

The companies themselves could minimize to 
some degree some of the unclearness in casualty 
problems by judicious advertising designed to edu- 
cate the public as to the functions of insurance 
companies and the regulation of traffic and other 
problems along the lines initiated in the life field 
by the Metropolitan Life. 

Frre INSURANCE. 

The companies here labor under the difficulty of 
scattered population in country areas, making in- 
spections difficult, the companies therefore relying 
upon the application to a large degree in these cases 
for protection. Legislation places the onus on the 
company of showing that any misrepresentation or 
omission to disclose is material to the risk, whereas 
perhaps if legislation were enacted to enlarge the 
scope of the application and bind the assured by 
treating the answers as warranties. which is not the 
fact now, the companies could then place greater 
reliance upon those representations and the more 
easily underwrite the risks without inspection, 
knowing that if an accurate description of the sur- 
rounding circumstances of the risk was not made 
by the assured the penalty to the assured would be 
no insurance. Again here the payment by the com- 
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panies to their agents of a favorable claims bonus 
might eliminate the submission of some of these 
semi-undesirable risks except at their proper rate. 

Companies labor in this field under heavy com- 
petition. Many country agents represent as many 
as 50 or 60 companies. Expense ratios are there- 
fore high. 

Legislation has placed the issuance of policies on 
a fairly sound basis. The Superintendent of In- 
surance is interested and has been of great help and 
assistance to companies. Changes from time to 
time are indicated and some are now necessary, 
amongst which is a better statutory condition with 
reference to the use of gasoline. Again uniformity 
is necessary for the reasons above mentioned and 
new legislation should be common to all Provinces. 
This the Commissioners’ Association is endeavoring 
to do and again would suggest some organization 
common to all insurance companies to work more 
closely with superintendent in that regard, compil- 
ing data and making recommendations. 

Arson has been an unfavorable factor in this field 
by reason of a certain foreign element in the out- 
lying districts. This has been closely checked and 
greatly reduced by the supervision of the Superin- 
tendent of Insurance. The maximum sentence for 
arson is life and it is suggested that in cases of arson 
not involving peril to human beings the statutory 
sentence might very well be reduced so that courts 
in finding a plea of guilty could impose the shorter 
sentences, say at six months. In that event there 
would be, it would be hoped, a greater tendency to 
find assured guilty. 

ACCIDENT AND HEALTH. 

Under this heading again the public are acutely 

claims-conscious. There is very little, if any, un- 


derstanding by assured of the cover of their poli- 
cies. Agents are often too little cognizant of these 
covers themselves and claims are made in excess 
of covers and limits with dissatisfaction when pay- 
ment is made. Again further education of the pub- 
lic is required in this field. Legislation is ample and 
well defined. 


FIDELITY AND SURETY. 

Competition is very keen and premiums are 
therefore very low. Companies find difficulty in 
having employers strictly adhere to conditions sur- 
rounding the acceptance of the risk. Claims mount 
for this reason and others beyond the control of 
the companies. 


COMPENSATION INSURANCE. 

There is very little of this class of insurance writ- 
ten as there is a comprehensive Workmen’s Com- 
pensation Act pretty well covering this field. 


LLoyps. 

There are strict provisions in respect of the li- 
censing of companies and the placing of deposits in 
this Province and the law states that no person may 
insure or cause any insurance to be effected with 
an unlicensed company but, if any insurance is ef- 
fected in an unlicensed company such insurance 
shall not be solicited directly or indirectly by the 
insurer and the insured one month from the effect- 
ing of such insurance shall notify the superintend- 
ent in writing under oath of its terms, the name of 
the insurer, amount of premium, and shall give 
other information and shall pay to the Government 
a sum equal to fifty per cent of the premium paid. 
This apparently quite effectively controls unli- 
censed insurers. 

SyDNEY Woop. 
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